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Chapter 2
Courts and Alternative 
Dispute Resolution
Answers to Critical Thinking Questions
in the Feature
Managerial Strategy—Business Questions
1A.
If you were facing an especially complex legal dispute—one involving many facets and several different types of law—would you consent to allowing a U.S. magistrate judge to decide the case?  Why or why not? Yes. U.S. magistrate judges are selected by federal district court judges through a merit selection process. Applicants are interviewed by a screening committee of lawyers and others from the federal judicial district in which the position will be filled. The committee selects the five most qualified, who are voted on by the district court judges. Political party affiliation plays no part in the process.
No. Because of the selection process for a magistrate judge is not the same as for a dis​trict judge, some critics have expressed concerns about the quality of magistrate judges. Some groups, such as People for the American Way, are not in favor of allowing magistrate judges the power to decide cases. These critics believe that because of their limited terms, they are not completely immune from outside pressure.
2A.
If you had to decide whether to allow a U.S. magistrate judge to hear your case, what information might you ask your attorney to provide concerning that individual? Applicants for the position of magistrate judge include attorneys, administrative law judges, state court judges, and others. Important information concerning a judge who hears a specific case might consist of the individual’s background, including any area of expertise, and the details of his or her previous decisions—the facts, issues, outcomes, and reasoning—and how those fac​tors might bear on the case at bar.
Answers to Questions
at the Ends of the Cases
Case 2.1—Legal Reasoning Questions
1A.
What is “diversity of citizenship?  Diversity of citizenship exists when the plaintiff and defendant to a suit are residents of different states (or similar independent political subdivisions, such as territories). When a suit involves multiple parties, they must be completely diverse—no plaintiff may have the same state or territorial citizenship as any defendant. For purposes of di​versity, a corporation is a citizen of both the state in which it is incorporated and the state in which its principal place of business is located.
2A.
How does the presence—or lack—of diversity of citizenship affect a lawsuit? A fed​eral district court can exercise original jurisdiction over a case involving diversity of citizenship. There is a second requirement to exercise diversity jurisdiction—the dollar amount in contro​versy must be more than $75,000. In a case based on diversity, a federal court will apply the relevant state law, which is often the law of the state in which the court sits.
3A.
What did the court conclude with respect to the parties’ “diversity of citizenship” in this case? In the Mala case, the court concluded that the parties did not have diversity of citizenship. A plaintiff who seeks to bring a suit in a federal district court based on diversity of citizenship has the burden to prove that diversity exists. Mala—the plaintiff in this case—was a citizen of the Virgin Islands. He alleged that Crown Bay admitted to being a citizen of Florida, which would have given the parties diversity. Crown Bay denied the allegation and asserted that it also was a citizen of the Virgin Islands. Mala offered only his allegation and did not provide any evidence that Crown Bay was anything other than a citizen of the Virgin Islands. There was thus no basis for the court to be “left with the definite and firm conviction that Crown Bay was in fact a citizen of Florida.”
Case 2.2—Critical Thinking
What If the Facts Were Different?
Suppose that Gucci had not presented evidence that Wang Huoqing had made one actual sale through his Web site to a resident (the private investigator) of the court’s district.  Would the court still have found that it had personal jurisdiction over Wang Huoqing?  Why or why not? The single sale to a resident of the district, Gucci’s private investigator, helped the plaintiff establish that the defendant ’s Web site was interactive and that the defend​ant used the Web site to sell goods to residents in the court’s district.  It is possible that without proof of such a sale, the court would not have found that it had personal jurisdiction over the foreign defendant.  The reason is that courts cannot exercise jurisdiction over foreign defend​ants unless they can show the defendants had minimum contacts with the forum, such as by selling goods within the forum.

Legal Environment
Is it relevant to the analysis of jurisdiction that Gucci America’s principal place of busi​ness is in New York state rather than California?  Explain.  The fact that Gucci’s headquar​ters is in New York state was not relevant to the court’s analysis here because Gucci was the plaintiff.  Courts look only at the defendant’s location or contacts with the forum in determining whether to exercise personal jurisdiction.  The plaintiff’s location is irrelevant to this determination.
Case 2.3—Critical Thinking
Legal Environment
Who can decide questions of fact?  Who can rule on questions of Law?  Why?  Questions of fact can be decided by triers of fact. In a jury trial, the trier of fact.is the jury. In a non-jury trial, it is the judge who decides questions of fact. Rulings on questions of law are made only by judges, not juries.

A question of fact deals with what really happened in regard to the dispute being tried—such as whether a certain act violated a contract. A question of law concerns the application or interpretation of the law—such as whether an act that violated a contract also violated the law.
One of the reasons for the distinction between those who can decide questions of fact and those who can decide questions of law is that judges have special training and expertise to make de​cisions on questions of law that the typical lay member of a jury lacks.
Global
In some cases, a court may be asked to determine and interpret the law of a foreign country.  Some stats consider the issue of what the law of a foreign country requires to be a question of fact.  Federal rules of procedure provide that this issue is a question of law.  Which position seems more appropriate?  Why?  Proof of what a foreign law states, and possibly its translation, may be appropriate for a jury to decide, based on a submission of such evidence as a foreign publication of statutes or case law, or the testimony of an expert wit​ness. But the interpretation and application of the law would seem to be most appropriately within the province of a judge.


Under the federal rules of procedure, in a particular case, once the existence and phrasing of a foreign law has been proved, the court has the duty of construing it. The court's construction of the foreign law can be guided by the reasoning underlying similar rules of U.S. common law. Expert witnesses may be consulted, but their opinions are not binding
Answers to Questions in the Reviewing Feature
at the End of the Chapter
1A.

Federal jurisdiction
The federal district court exercises jurisdiction because the case involves diversity of citizenship. Diversity jurisdiction requires that the plaintiff and defendant be from dif​ferent jurisdictions and that the dollar amount of the controversy exceed $75,000. Here, Garner resides in Illinois, and Foreman and his manager live in Texas. Because the dis​pute involved the promotion of boxing matches with George Foreman, the amount in controversy exceeded $75,000.
2A.

Original or appellate jurisdiction
Original jurisdiction, because the case was initiated in that court and that is where the trial will take place. Courts having original jurisdiction are courts of the first instance, or trial courts—that is courts in which lawsuits begin and trials take place.  In the fed​eral court system, the district courts are the trial courts, so the federal district court has original jurisdiction.
3A.

Jurisdiction in Illinois
No, because the defendants lacked minimum contacts with the state of Illinois. Because the defendants were from another state, the court would have to determine if they had sufficient contacts with the state for the Illinois court to exercise jurisdiction based on a long arm statute. Here, the defendants never went to Illinois, and the contract was not formed in Illinois. Thus, it is unlikely that an Illinois state court would find sufficient minimum contacts to exercise jurisdiction.
4A.

Jurisdiction in Nevada
Yes, because the defendants met with Garner and formed a contract in the state of Nevada. A state can exercise jurisdiction over out-of-state defendants under a long arm statute if defend​ants had sufficient contacts with the state. Because the parties met Garner and negotiated the contract in Nevada, a court would likely hold these activities were sufficient to justify a Nevada court’s exercising personal jurisdiction.
Answer to Debate This Question in the Reviewing Feature

at the End of the Chapter

In this age of the Internet, when people communicate via e-mail, texts, tweets, Facebook, and Skype, is the concept of jurisdiction losing its meaning? Many believe that yes, the idea of determining jurisdiction based on individuals’ and companies’ physical locations no longer has much meaning.  Increasingly, contracts are formed via online communica​tions.  Does it matter where one of the parties has a physical presence?  Does it matter where the e-mail server or Web page server is located?  Probably not.

In contrast, in one sense, jurisdiction still has to be decided when conflicts arise.  Slowly, but ever so surely, courts are developing rules to determine where jurisdiction lies when one or both parties used online systems to sell or buy goods or services.  In the final analysis, a spe​cific court in a specific physical location has to try each case.
Answers to Issue Spotters
at the End of the Chapter
1A.
Sue uses her smartphone to purchase a video security system for her architectural firm from Tipton, Inc., a company that is located in a different state.  The system arrives a month after the projected delivery date, is of poor quality, and does not function as ad​vertised. Sue files a suit against Tipton in a state court.  Does the court in Sue’s state have jurisdiction over Tipton?  What factors will the court consider in determining juris​diction? Yes, the court in Sue’s state has jurisdiction over Tipton on the basis of the company’s minimum contacts with the state.
Courts look at the following factors in determining whether minimum contacts exist: the quantity of the contacts, the nature and quality of the contacts, the source and connection of the cause of action to the contacts, the interest of the forum state, and the convenience of the par​ties. Attempting to exercise jurisdiction without sufficient minimum contacts would violate the due process clause. Generally, courts have found that jurisdiction is proper when there is sub​stantial business conducted online (with contracts, sales, and so on). Even when there is only some interactivity through a Web site, courts have sometimes held that jurisdiction is proper. Jurisdiction is not proper when there is merely passive advertising.

Here, all of these factors suggest that the defendant had sufficient minimum contacts with the state to justify the exercise of jurisdiction over the defendant. Two especially important fac​tors were that the plaintiff sold the security system to a resident of the state and that litigating in the defendant’s state would be inconvenient for the plaintiff.
2A.
The state in which Sue resides requires that her dispute with Tipton be submitted to mediation or nonbinding arbitration. If the dispute is not resolved, or if either party disagrees with the decision of the mediator or arbitrator, will a court hear the case? Explain. Yes, if the dispute is not resolved, or if either party disagrees with the decision of the mediator or arbitrator, a court will hear the case. It is required that the dispute be submitted to mediation or arbitration, but this outcome is not binding.
Answers to Business Scenarios
at the End of the Chapter
2–1A.

Standing
This problem concerns standing to sue.  As you read in the chapter, to have standing to sue, a party must have a legally protected, tangible interest at stake.  The party must show that he or she has been injured, or is likely to be injured, by the actions of the party that he or she seeks to sue.  In this problem, the issue is whether the Turtons had been injured, or were likely to be in​jured, by the county’s landfill operations.  Clearly, one could argue that the injuries that the Turtons complained of directly resulted from the county’s violations of environmental laws while operating the landfill.  The Turtons lived directly across from the landfill, and they were experi​encing the spe​cific types of harms  (fires, scavenger problems, groundwater contamination) that those laws were enacted to address. Thus, the Turtons would have standing to bring their suit.
2–2A.

Venue
The purpose behind most venue statutes is to ensure that a defendant is not “hailed into a re​mote district, having no real relationship to the dispute.” The events in dispute have no connec​tion to Minnesota. The Court stated: “Looked at through the lens of practicality—which is, after all, what [the venue statute] is all about—Nestlé’s motion can really be distilled to a simple question:  does it make sense to compel litigation in Minnesota when this state bears no rela​tionship to the parties or the underlying events?” The court answered no to this simple question. The plaintiff resides in South Carolina, her daughter’s injuries occurred there, and all of her medical treatment was provided (and continues to be provided) in that state. South Carolina is the appropriate venue for this litigation against Nestlé to proceed.  
Answers to Business Case Problems
at the End of the Chapter
2–3A.

Arbitration

In many circumstances, a party that has not signed an arbitration agreement (Kobe in this case) cannot compel arbitration. There are exceptions, however. According to the court, “The first re​lies on agency and related principles to allow a nonsignatory (Kobe) to compel arbitration when, as a result of the nonsignatory’s close relationship with a signatory (Primenergy), a failure to do so would eviscerate [gut] the arbitration agreement.” That applies here. Kobe and Primenergy claimed to have entered into a licensing agreement under the terms of the agreement between PRM and Primenergy. The license agreement is central to the resolution of the dispute, so Kobe can compel arbitration. Similarly, all claims PRM has against Primenergy go to arbitration be​cause the arbitration clause covers “all disputes.” That would include allegations of fraud and theft. Such matters can be resolved by arbitration. “Arbitration may be compelled under ‘a broad arbitration clause … as long as the underlying factual allegations simply “touch matters covered by” the arbitration provision.’ It generally does not matter that claims sound in tort, rather than in contract.” The reviewing court affirmed the trial court’s decision.
2–4A.

Spotlight on National Football League—Arbitration

An arbitrator’s award generally is the final word on the matter.  A court’s review of an arbitrator’s decision is extremely limited in scope, unlike an appellate court’s review of a lower court’s deci​sion.  A court will set aside an award only if the arbitrator’s conduct or “bad faith” substantially prejudiced the rights of one of the parties, if the award violates an established public policy, or if the arbitrator exceeded her or his powers.
In this problem, and in the actual case on which this problem is based, the NFLPA ar​gued that the award was contrary to public policy because it required Matthews to forfeit the right to seek workers’ compensation under California law. The court rejected this argument, be​cause under the arbitrator’s award Matthews could still seek workers’ compensation under Tennessee law.  Thus, the arbitration award was not clearly contrary to public policy.
2–5A.

Minimum contacts

No. This statement alone was insufficient to establish that Illinois did not have jurisdiction over the defendant. The court ruled that Med-Express failed to introduce factual evidence proving that the Illinois trial court lacked personal jurisdiction over Med-Express. Med-Express had merely recited that it was a North Carolina corporation and did not have minimum contacts with Illinois. Med-Express sent a letter to this effect to the clerk of Cook County, Illinois, and to the trial court judge. But that was not enough. When a judgment of a court from another state is challenged on the grounds of personal jurisdiction, there is a presumption that the court issuing the judgment had jurisdiction until the contrary is shown. It was not.  
2–6A.

Arbitration
Yes, a court can set aside this order. The parties to an arbitration proceeding can appeal an ar​bitrator’s decision, but court’s review of the decision may be more restricted in scope than an appellate court’s review of a trial court’s decision. In fact, the arbitrator’s decision is usually the final word on a matter. A court will set aside an award if the arbitrator exceeded her or his pow​ers—that is, arbitrated issues that the parties did not agree to submit to arbitration.
In this problem, Horton discharged its employee de la Garza, whose union appealed the discharge to arbitration. Under the parties’ arbitration agreement, the arbitrator was limited to determining whether the rule was reasonable and whether the employee violated it. The arbi​trator found that de la Garza had violated a reasonable safety rule, but “was not totally con​vinced” that the employer should have treated the violation more seriously than other rule viola​tions and ordered de la Garza reinstated. This order exceeded the arbitrator’s authority under the parties’ agreement. This was a ground for setting aside the order.
In the actual case on which this problem is based, on the reasoning stated here, the U.S. Court of Appeals for the Fifth Circuit reached the same conclusion.
2-7A.

Business Case Problem with Sample Answer—Corporate contacts
No, the defendants’ motion to dismiss the suit for lack of personal jurisdiction should not be granted. A corporation normally is subject to jurisdiction in a state in which it is doing business. A court applies the minimum-contacts test to determine whether it can exercise jurisdiction over an out-of-state corporation. This requirement is met if the corporation sells its products within the state or places its goods in the “stream of commerce” with the intent that the goods be sold in the state.
In this problem, the state of Washington filed a suit in a Washington state court against LG Electronics, Inc., and nineteen other foreign companies that participated in the global market for cathode ray tube (CRT) products. The state alleged a conspiracy to raise prices and set pro​duction levels in the market for CRTs in violation of a state consumer protection statute. The defendants filed a motion to dismiss the suit for lack of personal jurisdiction. These goods were sold for many years in high volume in the United States, including the state of Washington. In other words, the corporations purposefully established minimum contacts in the state of Washington. This is a sufficient basis for a Washington state court to assert personal jurisdiction over the defendants.
In the actual case on which this problem is based, the court dismissed the suit for lack of personal jurisdiction. On appeal, a state intermediate appellate court reversed on the reasoning stated above.
2–8A.

Appellate, or reviewing, courts
Yes, the state intermediate appellate court is likely to uphold the agency’s findings of fact. Appellate courts normally defer to lower tribunals’ findings on questions of fact because those forums’ decision makers are in a better position to evaluate testimony. A trial court judge or jury, for example, can directly observe witnesses’ gestures, demeanor, and other nonverbal conduct during a trial. A judge or justice sitting on an appellate court cannot.
In this problem, Angelica Westbrook, an employee of Franklin Collection Service, Inc., allegedly made a statement during a call to a debtor that violated company policy. Westbrook was fired, and applied for unemployment benefits. Benefits were approved, but Franklin ob​jected. Witnesses at an administrative hearing on the dispute included a Franklin supervisor who testified that she heard Westbrook make the false statement, although she admitted that Westbrook had not been involved in any similar incidents. Westbrook denied making the state​ment, but added that if she had said it, she did not remember it. The agency found that Franklin’s reason for terminating Westbrook did not amount to the misconduct required to dis​qualify her for benefits and upheld the approval. Franklin appealed. Under the standard for ap​pellate review of findings of fact, the appellate court will likely affirm the agency’s findings.
In the actual case on which this problem is based, the state intermediate appellate court to which Franklin appealed the MDES’s approval of Johnson’s claim upheld the agency’s decision.
2–9A.

A Question of Ethics—Agreement to arbitrate
(a)
This is very common, as many hospitals and other health-care pro​vides have arbitra​tion agreements in their contracts for services.  There was a valid contract here.  It is pre​sumed in valid contracts that arbitration clauses will be upheld unless there is a violation of pub​lic policy.  The provision of medical care is much like the provision of other services in this re​gard.  There was not evi​dence of fraud or pressure in the inclusion of the arbitration agreement.  Of course there is concern about mistreatment of patients, but there is no reason to believe that arbitration will not provide a professional review of the evidence of what transpired in this situa​tion.  Arbitration is a less of a lottery that litigation can be, as there are very few gigantic arbitra​tion awards, but there is no evidence of sys​tematic discrimination against plaintiffs in arbitration compared to litigation, so there may not be a major ethical issue.

(b)
McDaniel had the legal capacity to sign on behalf of her mother.  Someone had to do that because she lacked mental capacity.  So long as in such situations the contracts do not contain terms that place the patient at a greater disadvantage than would be the case if the pa​tient had mental capacity, there is not particular reason to treat the matter any differently.
Answers to Legal Reasoning Group Activity Questions
at the End of the Chapter
2–10A
.
Access to courts
(a)
The statute violates litigants’ rights of access to the courts and to a jury trial be​cause the imposition of arbitration costs on those who improve their positions by less than 10 percent on an appeal is an unreasonable burden. And the statute forces parties to arbitrate be​fore they litigate—an added step in the process of dispute resolution. The limits on the rights of the parties to appeal the results of their arbitration to a court further impede their rights of ac​cess. The arbitration procedures mandated by the statute are not reasonably related to the le​gitimate governmental interest of attaining less costly resolutions of disputes.

(b)
The statute does not violate litigants’ constitutional right of access to the courts be​cause it provides the parties with an opportunity for a court trial in the event either party is dis​satisfied with an arbitrator’s decision. The burdens on a person’s access to the courts are rea​sonable. The state judicial system can avoid the expense of a trial in many cases. And parties who cannot improve their positions by more than 10 percent on appeal are arguably wasting everyone’s time. The assessment of the costs of the arbitration on such parties may discourage appeals in some cases, which allows the courts to further avoid the expense of a trial. The arbi​tration procedures mandated by the statute are rea​sonably related to the legitimate govern​mental interest of attaining speedier and less costly resolution of disputes.

(c)
The determination on rights of access could be different if the statute was part of a pilot program and affected only a few judicial districts in the state because only parties who fell under the jurisdiction of those districts would be subject to the limits. Opponents might argue that the program violates the due process of the Fifth Amendment because it is not applied fairly throughout the state. Proponents might counter that parties who object to an arbitrator’s deci​sion have an opportunity to appeal it to a court. Opponents might argue that the program ex​ceeds what the state legislature can impose because it does not reasonably relate to a legiti​mate governmental objective—it arbitrarily requires only litigants who reside in a few jurisdic​tions to submit to arbitration. Proponents might counter that this is aimed at the reduction of court costs—that the statute rationally relates to a legitimate governmental end. An equal pro​tection challenge would most likely be subject to a similar rational basis test. Under these and other arguments, the reduction of court costs would be a difficult objective to successfully argue against.

United States District Court,
D. Minnesota.
Brandy AUSTIN, individually and as mother and natural guardian of Christa B. Austin, Plaintiff,
v.
NESTLE USA, INC., Defendant.
Civ. No. 09-2675 (RHK/JSM).
Dec. 28, 2009.
Background: Mother brought action in state court against powdered infant formula manufacturer on behalf of herself and her daughter, alleging that daughter suffered severe brain damage after ingesting contaminated formula. Defendant removed action to federal court and moved to transfer action to District of South Carolina.
Holding: The District Court, Richard H. Kyle, J., held that transfer of venue was warranted.
Motion granted.
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MEMORANDUM OPINION AND ORDER
RICHARD H. KYLE, District Judge.
INTRODUCTION
This action arises out of the ingestion of powdered infant formula by Plaintiff Brandy Austin's daughter, Christa, shortly after her birth. FN1 On behalf of herself and Christa, she sued Defendant Nestle USA, Inc. (“Nestle”), the formula's manufacturer, alleging that Christa suffered severe brain damage because the formula was contaminated with Enterobacter sakazakii bacteria. Nestle now moves to transfer this action to the United States District Court for the District of South Carolina. For the reasons set forth below, the Court will grant the Motion.
FN1. The Court uses the singular “Plaintiff” because Brandy is the only party-plaintiff in this case, having sued in two different capacities. See Fed.R.Civ.P. 17(a)(1), (c)(1).
BACKGROUND
Plaintiff, a South Carolina resident, gave birth to Christa on September 19, 2006, at Spartanburg Regional Medical Center in Spartanburg, South Carolina. (Am. Compl. ¶¶ 1, 4.) Plaintiff and Christa were discharged from the hospital two days later; at that time, the hospital gave Plaintiff an unsolicited gift bag containing a can of Nestle Good Start Supreme powdered infant formula. (Id. ¶ 5.) According to Plaintiff, the formula was contaminated with Enterobacter sakazakii bacteria. (Id. ¶ 16.) FN2
FN2. Enterobacter sakazakii can cause bloodstream and central-nervous-system infections and is often associated with meningitis, or inflammation of the tissue surrounding the brain or spinal cord, in newborns. See Anna B. Bowen & Christopher R. Braden, Centers for Disease Control and Prevention, Invasive Enterobacter Sakazakii Disease in Infants, Emerging Infectious Diseases vol. 12 no. 8 (Aug. 2006), available at http:// www. cdc. gov/ Ncidod/ EID/ vol 12 no 08/ 05- 1509. htm.
Following their discharge, Plaintiff exclusively fed Christa the powdered infant formula she had been given. (Id. ¶ 7.) Three days later, Christa began to exhibit symptoms of a possible infection. (Id. ¶ 8.) She was then taken to the emergency room at Wallace Thomson Hospital in Union, South Carolina, for treatment. (Id. ¶ 8.) The Complaint does not specify precisely what occurred there, noting only that she was “evaluated and discharged.” (Id.)
The following morning, September 25, 2006, Christa remained ill. As a result, Plaintiff took her to Spartanburg Regional Medical Center. (Id. ¶ 9.) There, she was diagnosed with Enterobacter sakazakii meningitis and was transferred to Greenville Hospital System University Medical Center in Greenville, South Carolina. (Id.) According to Plaintiff, the meningitis resulted in severe brain damage that will prevent Christa from ever living independently. (Id. ¶¶ 9, 72.)
Plaintiff later commenced the instant action against Nestle in Hennepin County District Court, alleging various tort and warranty claims. Nestle timely removed it to this Court and now moves to transfer it to the District of South Carolina.
STANDARD OF REVIEW
28 U.S.C. § 1404(a) provides that “[f]or the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.” A court faced with a motion to transfer, therefore, must undertake a two-part inquiry. “The initial question ... is whether the action might have been brought in the proposed transferee district. If so, the Court must [then] consider the convenience and interest of justice factors.” Totilo v. Herbert,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2015427267&ReferencePosition=639" 
 538 F.Supp.2d 638, 639-40 (S.D.N.Y.2008).
[1] As the text of Section 1404(a) makes clear, three general factors inform whether a district court should grant a motion to transfer: (1) the convenience of the parties, (2) the convenience of the witnesses, and (3) the interests of justice. See also Terra Int'l. Inc. v. Miss. Chem. Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997145784&ReferencePosition=691" 
 119 F.3d 688, 691 (8th Cir.1997). A district court may also consider any other factors it finds relevant when deciding whether transfer is warranted. Id. There is no precise mathematical formula to be employed when balancing these factors. As one court has noted, “ ‘[w]eighing’ and ‘balancing’ are words embodying metaphors which, if one is not careful, tend to induce a fatuous belief that some sort of scales or weighing machinery is available. Of course it is not. At best, the judge must guess, and we should accept his guess unless it is too wild.” Ford Motor Co. v. Ryan,
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 182 F.2d 329, 331-32 (2d Cir.1950). Hence, a district court enjoys “much discretion” when deciding whether to grant a motion to transfer. Terra Int'l,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997145784&ReferencePosition=697" 
 119 F.3d at 697.
[2] Courts must be cognizant, however, that transfer motions “should not be freely granted.” In re Nine Mile Ltd.,
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 692 F.2d 56, 61 (8th Cir.1982), abrogated on other grounds by Mo. Hous. Dev. Comm'n v. Brice,
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 919 F.2d 1306 (8th Cir.1990). A “heavy” burden rests with the movant to demonstrate why a case should be transferred. E.g., Integrated Molding Concepts, Inc. v. Stopol Auctions L.L.C.,
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 Civ. No. 06-5015, 2007 WL 2263927, at *5 (D.Minn. Aug. 6, 2007) (Schiltz, J., adopting Report & Recommendation of Erickson, M.J.); Radisson Hotels Int'l. Inc. v. Westin Hotel Co.,
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 931 F.Supp. 638, 641 (D.Minn.1996) (Kyle, J.). To satisfy that “heavy” burden, the movant must demonstrate that the relevant factors weigh “strongly” in its favor. Id.
ANALYSIS
The first question in the transfer analysis-whether this action “might have been brought” in the District of South Carolina-is not in dispute. Hence, the Court proceeds directly to the second (and final) question: do the convenience of the parties, the convenience of the witnesses, and the interests of justice, taken collectively, weigh “heavily” in favor of transfer? The Court concludes that this question should be answered in the affirmative.
I. Convenience of parties
[3] The first factor, the convenience of the parties, is neutral. On one hand, there cannot be any serious dispute that South Carolina is a more convenient forum than Minnesota for Plaintiff, a South Carolina resident. See Hughes v. Wheeler,
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 364 F.3d 920, 924-25 (8th Cir.2004) (“There is no doubt some inconvenience in litigating a case far from home.”).FN3 This is particularly true given Christa's alleged medical condition; obviously, Plaintiff cannot attend to her daughter's serious medical needs if she is compelled to travel halfway across the country for a deposition or trial. FN4 On the other hand, Nestle will be inconvenienced regardless of where this case is venued-it is headquartered in California; Nestle Nutrition, the Nestle subsidiary that manufactured the formula in question, is headquartered in New Jersey; and the Nestle laboratory that tested the formula is located in Ohio. At first blush, therefore, it would seem that the convenience-of-parties factor favors transfer.FN5
FN3. As Plaintiff herself recognizes, it is of no moment that Plaintiff's counsel is located in Minnesota. E.g., Nelson v. Soo Line R.R. Co.,
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 58 F.Supp.2d 1023, 1027 (D.Minn.1999) (Doty, J.) (“[I]t is axiomatic that convenience to plaintiff's counsel is not a factor to be considered in deciding the propriety of transfer.”) (internal quotation marks and citation omitted).
FN4. Plaintiff argues that because she opted to file suit here, Nestle has “no right” to assert that South Carolina is a more convenient forum. (Mem. in Opp'n at 9.) The Court disagrees. At most, Plaintiff's decision to file suit here indicates that she considers Minnesota a convenient forum, e.g., Caddy Prods., Inc. v. Greystone Int'l. Inc.,
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 Civ. No. 05-301, 2005 WL 3216689, at *3 (D.Minn. Nov. 29, 2005) (Tunheim, J.); it does not mean that Nestle should be precluded from arguing that South Carolina is more convenient for Plaintiff. Indeed, to hold otherwise would be to ignore reality-in most instances, it is self-evident that litigating at home (and, hence, having discovery conducted there) would be more convenient for an individual plaintiff than litigating elsewhere. For this reason, numerous cases “have been transferred to the [state of the] plaintiff's residence, even though he or she would have preferred to have the case lodged elsewhere.” 15 Wright, Miller & Cooper, Federal Practice & Procedure: Jurisdiction § 3849 at 177 (3d ed. 2007).
FN5. Insofar as documents will be produced electronically in this case, the Court agrees with the parties (see Mem. in Opp'n at 13; Reply Mem. at 3) that the location of their documents is of little consequence to the transfer analysis. See, e.g., Abbott v. Lockheed Martin Corp.,
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 No. 06-cv-701, 2007 WL 844903, at *4 (S.D.Ill. Mar. 20, 2007); A Slice of Pie Prods., LLC v. Wayans Bros. Entm't,
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 392 F.Supp.2d 297, 308 (D.Conn.2005).
Yet, Plaintiff correctly notes that the subject formula was manufactured at a Nestle Nutrition plant in Eau Claire, Wisconsin, approximately 70 miles from St. Paul. Nestle employees with pertinent information may be located there, and litigating in Minnesota rather than South Carolina will be far more convenient for such individuals.FN6 Moreover, Nestle has several offices in this state, lessening the inconvenience for out-of-state employees traveling here for depositions or for trial.FN7
FN6. Nestle asserts that “Paul Caseletto, who is knowledgeable about quality control and assurance at the Eau Claire plant at the time the formula in question was manufactured, currently maintains his office in Florham Park, New Jersey, and resides in Basking Ridge, New Jersey.” (See Besman Aff. ¶ 6.) But Nestle nowhere argues that Caseletto is the only person with such knowledge, or even that he is the most knowledgeable. Indeed, in another case against Nestle concerning Enterobacter sakazakii contamination in infant formula pending in the Western District of Tennessee, Nestle recently submitted an affidavit from John Younger, the plant manager at the Eau Claire facility. (See Rathke Aff. Ex. 6.)
FN7. Plaintiff asserts that witnesses relevant to this case may be located in these Minnesota offices (see Mem. in Opp'n at 11), but none of the offices is involved in the manufacture, sale, or distribution of infant formula. (See Besman Aff. ¶¶ 3-4.)
Because there are facts pressing on both sides of the convenience-of-parties scale, the Court concludes that this factor favors neither Minnesota nor South Carolina.
II. Convenience of Witnesses
[4] Regarding the convenience of witnesses-which is often considered the most important factor in the transfer analysis, 15 Wright, Miller & Cooper, 
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 § 3849 at 199 (3d ed.2007)-the Court focuses on non-parties because “it is generally assumed that witnesses within the control of the party calling them, such as employees, will appear voluntarily in a foreign forum.” FUL Inc. v. Unified Sch. Dist. No. 204,
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 839 F.Supp. 1307, 1311 (N.D.Ill.1993): accord Continental Airlines, Inc. v. Am. Airlines, Inc.,
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 805 F.Supp. 1392, 1397 (S.D.Tex.1992). Here, the key non-party witnesses are located in or near South Carolina.
For example, Christa's treating physicians-those treating her currently and those treating her when she first fell ill-will provide important information regarding her medical condition and her prognosis. Plaintiff concedes that these individuals are located in South Carolina but attempts to deflect the importance of their testimony, arguing that “Christa's condition is what it is” and that her physicians will “have little to say concerning the central issue in this case,” namely, whether the formula was contaminated. (Mem. in Opp'n at 10-11.) Yet, the physicians are likely to have information relevant to causation-for instance, whether the symptoms Christa exhibited as a newborn were consistent with bacterial meningitis-and may be particularly relevant for any third-party claims Nestle might later assert (as discussed in more detail below). They will also provide information regarding the extent of Christa's injuries, which is critical to any assessment of damages, see, e.g., Foley v. United States,
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 No. 09-cv-239, 2009 WL 3400997, at *3 (D.Me. Oct. 19, 2009) (testimony by friends and medical providers regarding plaintiff's damages relevant to convenience of witnesses analysis), particularly in a case involving life-long injuries suffered by a newborn.
Moreover, each of these witnesses is beyond the subpoena power of this Court and, hence, could not be compelled to testify at trial if this case were to remain here. While the parties could preserve these witnesses' testimony for trial by videotaping their depositions, the Court believes that “[t]rial by videotape is simply not preferable to live examination in front of a jury.” In re Aredia & Zometa Prods. Liab. Litig.,
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 No. 3:06-MD-1760, 2008 WL 686213, at *3 (M.D.Tenn. Mar. 6, 2008); accord, e.g., Kay v. Nat'l City Mortgage Co.,
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 494 F.Supp.2d 845, 853 (S.D.Ohio 2007); Hoppe v. G.D. Searle & Co.,
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 683 F.Supp. 1271, 1276 (D.Minn.1988) (Renner, J.) (“Forcing the defendant to conduct its case by deposition, even videotape deposition, is simply unjustified.”).
Plaintiff argues that the convenience-of-witnesses factor favors Minnesota because FDA employees working here are likely to testify. In support, she relies on an FDA “Consumer Complaint/Injury Report” submitted by a physician at Spartanburg Regional Medical Center. Her reliance is misplaced, as the report supports the conclusion that South Carolina, not Minnesota, is the most appropriate forum.
Although the report states that Nestle's Eau Claire manufacturing plant is located within the jurisdiction of the FDA's Minneapolis office (referred to on the form as “MIN-DO”), the report actually was received by the FDA's Atlanta office (“ATL-DO”), and it indicates that investigatory activities were “accomplished” by that office. (See Rathke Aff. Ex. 1; O'Brien Aff. ¶¶ 2-3.) Plaintiff's counsel asserted at oral argument that the FDA's Minneapolis office “played a major role” in the investigation, but there is simply nothing in the record to support that assertion. Rather, it appears that FDA employees in Atlanta, not Minneapolis, are the ones most likely to have information pertinent to this case, and South Carolina-a short distance from Atlanta-would be far more convenient for such employees than Minnesota.
All told, no non-party witnesses located in (or near) Minnesota have been identified by the parties, but several such witnesses are located in or near South Carolina. Accordingly, the convenience-of-witnesses factor strongly favors transfer.
III. Interests of justice
[5][6] Finally, the interests of justice also strongly favor transfer. When analyzing this factor, courts consider, among other things, judicial economy, the plaintiff's choice of forum, docket congestion, each party's ability to enforce a judgment, obstacles to a fair trial, conflict-of-law issues, and each court's relative familiarity with the applicable law. E.g., Terra Int'l,
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 119 F.3d at 696; Prod. Fabricators, Inc. v. CIT Commc'ns Fin. Corp.,
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 Civ. No. 06-537, 2006 WL 2085413, at *3 (D.Minn. July 25, 2006) (Kyle, J.). While some of these items (such as docket congestion and the ability to enforce a judgment) are irrelevant in the present case, several militate strongly in favor of transfer.
Controlling law. There does not appear to be any serious dispute between the parties that South Carolina law will govern this action. As the Supreme Court has recognized, “[t]here is an appropriateness ... in having the trial of a diversity case in a forum that is at home with the state law that must govern the case, rather than having a court in some other forum untangle ... law foreign to itself.” Gulf Oil Corp. v. Gilbert,
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 330 U.S. 501, 509, 67 S.Ct. 839, 91 L.Ed. 1055 (1947) (discussing forum non conveniens ). While this Court is routinely called upon to apply the law of other states and is equipped to do so, see, e.g., Advanced Logistics Consulting, Inc. v. C. Enyeart LLC,
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 Civ. No. 09-720, 2009 WL 1684428, at *6 (D.Minn. June 16, 2009) (Kyle, J.), the District of South Carolina remains “better suited to apply and interpret its state substantive law.” Adkins v. United States,
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 No. 8:05-CV-1851, 2006 WL 398400, at *2 (M.D.Fla. Feb. 16, 2006); accord, e.g., Netwig v. Ga.-Pac. Corp.,
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 Civ. No. 01-1253, 2002 WL 391354, at *3 (D.Minn. Mar. 11, 2002) (Frank, J.) (although this Court “is certainly capable of fairly and aptly applying the law of [Kansas], a Kansas court is undoubtedly more familiar with the relevant law and its proper application”).
South Carolina's interest. The nexus between Minnesota and this action is non-existent or, at best, extremely tenuous. South Carolina, on the other hand, is the state of Plaintiff's and Christa's residence; the place where Christa was injured; and the state where she received, and continues to receive, treatment. South Carolina, therefore, has a strong interest in hearing this case far outweighing Minnesota's interest. E.g., Burger King Corp. v. Rudzewicz,
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 471 U.S. 462, 473-74, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985) (a state “generally has a ‘manifest interest’ in providing its residents with a convenient forum for redressing injuries inflicted by out-of-state actors”) (citation omitted); Netwig,
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 2002 WL 391354, at *4 (“Kansas has an obvious interest in protecting the rights of its citizenry and resolving local controversies in its own courts.”). And that interest is heightened where, as here, the law of the proposed transferee forum will apply. OMI Holdings, Inc. v. Royal Ins. Co. of Canada,
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 149 F.3d 1086, 1096 (10th Cir.1998).
Judicial economy and obstacles to a fair trial. Nestle avers that it may assert third-party claims against Wallace Thompson Hospital and certain of its doctors, who evaluated Christa when she first showed signs of an infection but ultimately discharged her without diagnosing Enterobacter sakazakii meningitis. (See Def. Mem. at 7-10; Reply Mem. at 7-9,) The hospital and the doctors, however, indisputably are not subject to personal jurisdiction in Minnesota and cannot be joined as parties if this case were to remain here. Were Nestle to assert such claims, the end result would be piecemeal litigation-in fact, that is precisely the road Plaintiff claims Nestle should take. (See Mem. in Opp'n at 19 (asserting that Nestle's third-party claims should be “vindicate[d] by contribution after it compensates Christa for causing her devastating injury and disability”).)
But the avoidance of piecemeal litigation is a factor given “great weight” by courts analyzing the interests of justice. 15 Wright, Miller & Cooper, 
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 § 3854 at 250 (3d ed. 2007). “Thus with great frequency, ... cases have been transferred to a forum in which ... it would be possible to join an additional defendant or bring in a third-party defendant who is not subject to service of process in the original forum.” Id. at 252-63; accord, e.g., GMAC/Residential Funding Corp. v. Platinum Co. of Real Estate & Fin. Servs., Inc.,
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 Civ. No. 02-1224, 2003 WL 1572007, at *3 (D.Minn. Mar. 13, 2003) (Kyle, J.) (“The avoidance of duplicative or piecemeal litigation is a factor that weighs in favor of transferring an action to a district in which all parties can be joined in a single action.”); Bolles v. K Mart Corp.,
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 No. Civ. A. 01-1118, 2001 WL 767605, at *3 (E.D.Pa. July 9, 2001) (“[A]bility to implead a third party defendant in the proposed transferee forum is an important consideration favoring transfer of an action.”) (citation omitted).FN8
FN8. Plaintiff relies heavily upon Burks v. Abbott Laboratories,
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 Civ. No. 08-3414, 2008 WL 4838720 (D.Minn. Nov. 5, 2008) (Tunheim, J.), a case with facts similar to the instant action. There, as here, an infant suffered meningitis after ingesting powdered formula allegedly contaminated by Enterobacter sakazakii-notably, counsel for the plaintiffs in Burks represents Plaintiff here. Although the plaintiffs lived in Louisiana and the formula in question was ingested there, the defendant's motion to transfer was denied. But nowhere in Burks was it suggested that the defendant-manufacturer intended to implead the infant's treating physicians, a key factor here regarding the fairness and adequacy of litigating in Minnesota. In any event, the undersigned is not bound by Burks and, to the extent it cannot be reconciled with the decision reached herein, the undersigned respectfully declines to follow it.
In a similar vein, Nestle's inability to implead (potential) third-party defendants would hamper its prospects of obtaining a fair trial here. In the Court's view, a jury is less likely to accept the argument that third parties were responsible for Christa's injuries, at least in part, if those third parties are not before the jury-out of sight, out of mind, as the old saying goes. Furthermore, under South Carolina law, it appears that a jury cannot apportion comparative fault to a non-party. S.C.Code Ann. § 15-38-15(C)(3) (2008). Under these circumstances, it is unlikely that Nestle could obtain a fair trial in Minnesota without the third-parties' participation, which simply cannot be obtained.
[7] Relying on an “expert” opinion submitted by her own counsel, Plaintiff argues that Nestle's third-party-defendant arguments are “entirely contrived” (Mem. in Opp'n at 19), because “nothing in [Christa's] medical records suggests any negligence whatsoever on the part of Wallace Thompson Hospital.” (Rathke Aff. ¶ 6.) The Court rejects out of hand this self-serving “opinion.” “[E]xpert testimony on legal matters is not admissible.” S. Pine Helicopters, Inc. v. Phoenix Aviation Managers, Inc.,
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 320 F.3d 838, 841 (8th Cir.2003). Similarly, “the expert testimony of an attorney as to ... the legal significance of facts is inadmissible.” Motown Prods., Inc. v. Cacomm, Inc.,
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 668 F.Supp. 285, 288 (S.D.N.Y.1987), rev'd on other grounds, 849 F.2d 781 (2d Cir.1988); accord, e.g., Okland Oil Co. v. Conoco Inc.,
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 144 F.3d 1308, 1328 (10th Cir.1998) (“[A]n expert may not ... state legal conclusions drawn by applying the law to the facts.”). Whether the facts suggest negligence on the part of Christa's treating physicians or Wallace Thompson Hospital is an issue for the factfinder to decide, if Nestle asserts such claims.
Plaintiff also argues that Nestle cannot assert third-party claims against Christa's medical providers because, under South Carolina law, a tortfeasor is responsible for “any injury caused by subsequent medical malpractice.” (Mem. in Opp'n at 18 (citing Graham v. Whitaker,
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 282 S.C. 393, 321 S.E.2d 40 (1984)).) But as Nestle correctly notes in its Reply, Graham held that a tortfeasor is responsible only for reasonably foreseeable actions of subsequent tortfeasors. 321 S.E.2d at 44. Although generally “the negligence of an attending physician is reasonably foreseeable,” id., that is not true in all circumstances. See generally V. Woerner, Annotation, Civil Liability of one Causing Personal Injury for Consequences of Negligence, Mistake, or Lack of Skill of Physician or Surgeon,
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 100 A.L.R.2d 808 (1965) (cited with approval in Graham
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 ). Without development of the record, the Court cannot say that Nestle's potential third-party claims have no possible validity.
Statutory venue considerations. The purposes behind the venue statute, 28 U.S.C. § 1391, also would be best served by transfer. “One of the central purposes of statutory venue is to ensure that a defendant is not ‘haled into a remote district, having no real relationship to the dispute.’ ” Richards v. Aramark Servs., Inc.,
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 108 F.3d 925, 928 (8th Cir.1997) (citation omitted). As discussed above, this action has no substantial connection to Minnesota. Permitting it to remain here, therefore, would undermine the purposes behind Section 1391.
Plaintiff's choice of forum. Plaintiff cites a plethora of cases for the proposition that her choice of forum is entitled to significant deference. (See Mem. in Opp'n at 7-8.) As this Court has previously recognized, however, the enactment of Section 1404(a) in 1948 abrogated the long-held rule, developed under the doctrine of forum non conveniens, that a plaintiff's choice of forum is entitled to substantial weight in the transfer analysis. See Ahlstrom v. Clarent Corp.,
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 Civ. No. 02-780, 2002 WL 31856386, at *3 n. 9 (D.Minn. Dec. 19, 2002) (Kyle, J.). Instead, the plaintiff's choice is simply “one factor to be considered.” Id. Furthermore, whatever weight a plaintiff's choice of forum obtains is diminished where (1) she does not reside in the chosen forum or (2) the underlying events did not occur there. E.g., Burnett v. Wyeth Pharm., Inc.,
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 Civ. No. 06-4923, 2008 WL 732425, at * 1 (D.Minn. Mar. 17, 2008) (Frank, J.); Ahlstrom,
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 2002 WL 31856386, at *4 (“significantly less deference”). Both are true here. Plaintiff's choice of forum, therefore, does not alter the interests-of-justice calculus.
For all of these reasons, the Court concludes that the interests-of-justice factor weighs heavily in favor of transfer.
CONCLUSION
Having considered the relevant factors, the Court concludes that the balance weighs strongly in favor of transferring this action. Looked at through the lens of practicality-which is, after all, what Section 1404(a) is all about-Nestle's Motion can really be distilled to a simple question: does it make sense to compel litigation in Minnesota when this state bears no relationship to the parties or the underlying events? The answer is, “No.” Courts routinely transfer product-liability actions such as this one to the district in which “the allegedly defective product was used and [the plaintiff's] injury occurred.” Coppola v. Ferrellgas, Inc.,
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 250 F.R.D. 195, 198 (E.D.Pa.2008) (collecting cases). Plaintiff resides in South Carolina, her daughter's injuries occurred there, and all of her medical treatment has been provided (and continues to be provided) in that state. South Carolina, therefore, is the appropriate place for this litigation to proceed. This Court simply “should not be required to expend [its] resources” on cases such as this one “that have little relationship to this district.” Varnado v. Danek Med., Inc.,
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 No. Civ. A. 95-1802, 1998 WL 524896, at *3 (E.D.La. Aug. 19, 1998).
Based on the foregoing, and all the files, records, and proceedings herein, IT IS ORDERED that Defendant's Motion to Transfer (Doc. No. 8) is GRANTED and this case is TRANSFERRED to the United States District Court for the District of South Carolina. The Clerk of this Court is directed to take all steps necessary to effectuate the transfer in an expeditious fashion.
D.Minn.,2009.
Austin v. Nestle USA, Inc.
677 F.Supp.2d 1134
END OF DOCUMENT
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Background: After a series of disputes between licensor of certain gasification technology patents and licensee licensed to use the gasification technology and enter into sublicense agreements in a number of countries, licensor brought claims against a potential licensee for tortious interference with, and inducement to breach the agreements between licensor and licensee and for conspiring with licensee to convert licensor's intellectual property for their own use. The United States District Court for the Western District of Arkansas, Jimm Larry Hendren, J., granted potential licensee's motion to compel arbitration. Licensor appealed.
Holdings: The Court of Appeals, Melloy, Circuit Judge, held that:
(1) potential licensee, as a nonsignatory, could compel arbitration pursuant to licensor and licensee's arbitration agreement, and
(2) licensor's claims against potential licensee were covered by the arbitration clause in the licensor and licensee's agreement.
Affirmed.
 Beam, Circuit Judge, filed a dissenting opinion.
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      25TII Arbitration
            25TII(B) Agreements to Arbitrate
                25Tk142 Disputes and Matters Arbitrable Under Agreement
                      25Tk143 k. In general. Most Cited Cases 
Arbitration may be compelled under a broad arbitration clause as long as the underlying factual allegations simply touch matters covered by the arbitration provision; it generally does not matter that claims sound in tort, rather than contract.
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John B. Nalbandian, argued, Cincinnati, OH (Theresa Heitz Vella, Phoenix, AZ, on the brief), for Appellee.
Before MELLOY, BEAM, and GRUENDER, Circuit Judges.
MELLOY, Circuit Judge.
PRM Energy Systems, Inc. (“PRM”), licensed certain gasification technology patents to Primenergy, L.L.C. (“Primenergy”). Through a network of agreements (the “1999 Agreements”), PRM licensed Primenergy to use the gasification technology and enter into sublicense agreements in a number of countries. After a series of disputes between PRM and Primenergy, PRM brought claims against Kobe Steel, Ltd. (“Kobe Steel”), a potential licensee, for tortious interference with, and inducement to breach, the 1999 Agreements and for conspiring with Primenergy to convert PRM's intellectual property for their own use.
Kobe Steel moved to compel arbitration of PRM's claims pursuant to arbitration provisions in the 1999 Agreements, and the district court FN1 granted Kobe Steel's motion. PRM now appeals, arguing that Kobe Steel, as a nonsignatory to the 1999 Agreements, should not be permitted to enforce the arbitration provisions from those Agreements. We affirm.
FN1. The Honorable Jimm Larry Hendren, Chief Judge, United States District Court for the Western District of Arkansas.
I.
To give context to this dispute, we set forth the facts as alleged in PRM's complaint.
In the 1999 Agreements, PRM licensed Primenergy to use PRM's gasification technology in a number of countries, including the United States but not including Japan. Although Primenergy's license did not extend to Japan, Primenergy maintains that the 1999 Agreements gave it a right of first refusal for a license in Japan. In 2001, a U.S. subsidiary of Kobe Steel (a Japanese company) contacted PRM and expressed its interest in licensing the technology in the United States. PRM referred the subsidiary to Primenergy. In 2002, Kobe Steel began discussing licensing in Japan with PRM, but Kobe Steel declined to sign a confidentiality agreement, and the discussions stalled. At the same time, Kobe Steel was allegedly negotiating with Primenergy, inducing Primenergy to breach the 1999 Agreements by sublicensing the technology to Kobe Steel and planning joint projects in Japan. In 2003, Kobe Steel and Primenergy reached a collaboration agreement in violation of the territorial restrictions in the 1999 Agreements. Neither Primenergy nor Kobe Steel disclosed this agreement to PRM.
Unaware of the collaboration between Primenergy and Kobe Steel, PRM executed an option granting an unrelated company a license for the technology in Japan. In 2004, Primenergy filed a demand for arbitration seeking to force PRM to terminate the option, citing Primenergy's purported right of first refusal. Primenergy also sought to invalidate certain royalty provisions of the 1999 Agreements because the underlying patents had expired. PRM asserted several cross-claims in the arbitration, including a claim that Primenergy breached the 1999 Agreements by having undisclosed dealings with Kobe Steel. In a final ruling on April 22, 2005, an arbitrator found that the royalty provisions were unenforceable and that both parties had breached the 1999 Agreements in regard to obligations concerning the territory of Japan. The arbitrator enjoined Primenergy from further discussions with Kobe Steel for a period of two years, but it did not award damages because PRM had not shown any.
In 2004, while the arbitration between PRM and Primenergy was pending, PRM filed a complaint in the district court against Primenergy and its officers alleging breach of contract, fraud, conspiracy, misappropriation of trade secrets, unfair competition, and tortious interference. On March 24, 2005, PRM filed a complaint in a separate action against Kobe Steel asserting tortious interference and conspiracy. On May 18, 2005, PRM filed an amended complaint in its lawsuit against Primenergy that included specific allegations concerning the interactions between Primenergy and Kobe Steel. On November 15, 2005, the district court granted PRM's motion to consolidate the two actions, but it dismissed the claims against Primenergy, concluding that the claims were subject to arbitration.
On November 18, 2005, PRM filed an amended complaint against Kobe Steel, asserting the existence of a confidentiality agreement and several exclusive collaboration agreements between Primenergy and Kobe Steel. PRM further alleged that Primenergy and Kobe Steel conspired to hide their dealings from PRM and that Primenergy and Kobe Steel, through their concerted actions, were attempting to negotiate lower royalty premiums and broader territorial rights for the licensing of PRM's technology.
On March 21, 2006, the district court confirmed an April 2005 arbitration decision from the arbitration between PRM and Primenergy. Kobe Steel and PRM then filed cross-motions for judgment on the pleadings as to PRM's claims against Kobe Steel. On June 19, 2006, the district court granted Kobe Steel's motion in part, allowing Kobe Steel to compel arbitration. The district court also entered a stay of the proceedings. The district court held that Kobe Steel could enforce the arbitration provisions of the 1999 Agreements on an estoppel theory because “all of PRM's claims either make reference to or presume the existence of the 1999 Agreements, and allege substantially interdependent and concerted misconduct by both the nonsignatory [Kobe Steel] and one or more of the signatories [Primenergy] to the contract.” An arbitrator subsequently dismissed the claims against Kobe Steel. The district court later confirmed the arbitrator's dismissal of the claims, and PRM now appeals the June 19, 2006 order compelling the arbitration.FN2
FN2. The district court's interlocutory order directing arbitration and staying the proceedings was not an immediately appealable “final decision.” Green Tree Fin. Corp.-Ala. v. Randolph,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000639653" 
 531 U.S. 79, 87 n. 2, 121 S.Ct. 513, 148 L.Ed.2d 373 (2000). It became “final” within the meaning of 9 U.S.C. § 16(a)(3), and thus appealable, upon the later dismissal of the claims. See Randolph,
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 531 U.S. at 88-89, 121 S.Ct. 513.
II.
[1][2] “This court reviews de novo a district court's grant of a motion to compel arbitration.” Donaldson Co., Inc. v. Burroughs Diesel, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2019817041&ReferencePosition=730" 
 581 F.3d 726, 730 (8th Cir.2009) (internal quotation omitted). The first question before us is whether a nonsignatory defendant may compel a signatory plaintiff to arbitrate claims under a valid arbitration agreement where the relationship between the parties is based on the concerted misconduct of the defendant and a different signatory. As we recognized in Donaldson, the Supreme Court has held that “state contract law governs the ability of nonsignatories to enforce arbitration provisions.” Id.
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 at 732; Arthur Andersen LLP v. Carlisle,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=2018732674&ReferencePosition=1902" 
 --- U.S. ----, 129 S.Ct. 1896, 1902, 173 L.Ed.2d 832 (2009) (“ ‘State law,’ therefore, is applicable to determine which contracts are binding under § 2 [of the Federal Arbitration Act] and enforceable under § 3 ‘if that law arose to govern issues concerning the validity, revocability, and enforceability of contracts generally.’ ” (quoting Perry v. Thomas,
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 482 U.S. 483, 493 n. 9, 107 S.Ct. 2520, 96 L.Ed.2d 426 (1987))).
The Supreme Court issued Arthur Andersen, and our court issued Donaldson, however, long after the district court ordered and subsequently confirmed arbitration in the present case and after the parties briefed and argued this matter to our court. Below, the district court applied federal law to address Kobe Steel's ability to invoke the arbitration provisions of the contract between PRM and Primenergy. In its brief on appeal, PRM argues that federal law applies, and Kobe Steel cites only federal law in its brief as to this issue. Accordingly, we rely primarily upon the federal law as discussed by the parties on appeal, and by the district court below, regarding the ability of a nonsignatory to compel arbitration.FN3
FN3. Kobe Steel cited Arthur Andersen and an Arkansas case, American Insurance Company v. Cazort,
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 316 Ark. 314, 871 S.W.2d 575, 579-80 (1994), in a letter to our court in accordance with Eighth Circuit Rule of Appellate Procedure 28(j). PRM did not respond to this letter. Kobe Steel asserts that Cazort would permit a nonsignatory to compel arbitration under Arkansas law. In light of Arthur Andersen and Donaldson, and notwithstanding the history of this case, we conducted an independent review of Arkansas law (the only state's law arguably applicable to the present agreement). We determined that Arkansas law was consistent with our analysis as set forth herein and would lead to the same result. See Cazort,
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 871 S.W.2d at 579-80 (holding that an insurer-nonsignatory could compel arbitration pursuant to an arbitration agreement between an insured-broker and one of the broker's clients, stating, “ ‘In short, [plaintiff] cannot have it both ways. It cannot rely on the contract when it works to its advantage and ignore it when it works to its disadvantage.’ ” (quoting Tepper Realty Co. v. Mosaic Tile Co.,
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 259 F.Supp. 688, 692 (S.D.N.Y.1966))). In fact, in Cazort, the Arkansas Supreme Court cited with approval Hughes Masonry Co. v. Greater Clark County School Building Corporation,
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 659 F.2d 836, 838-41 (7th Cir.1981), and the federal cases we cite herein rely, in part, on Hughes Masonry and the reasoning of the Seventh Circuit in that case.
[3] As a starting point, we note that a nonsignatory may compel a signatory to arbitrate claims in limited circumstances. See, e.g., Finnie v. H & R Block Fin. Advisors, Inc.,
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 307 Fed.Appx. 19, 21 (8th Cir.2009) (unpublished per curiam) (compelling arbitration based on a close relationship between signatories and nonsignatories); CD Partners, LLC v. Grizzle,
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 424 F.3d 795, 798-99 (8th Cir.2005) (discussed infra ); MS Dealer Serv. Corp. v. Franklin,
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 177 F.3d 942, 947-48 (11th Cir.1999) (same); Thomson-CSF, S.A. v. Am. Arbitration Ass'n,
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 64 F.3d 773, 779 (2d Cir.1995) (applying an estoppel theory based on a close relationship of parties and claims that were intertwined with contract rights and duties); Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
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 7 F.3d 1110, 1121 (3d Cir.1993) (applying a “traditional agency theory” regarding a nonsignatory employee of a signatory); see also Am. Ins. Co. v. Cazort,
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 316 Ark. 314, 871 S.W.2d 575, 579-80 (1994).
[4] In CD Partners, we recognized two such circumstances. See CD Partners,
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 424 F.3d at 798. The first relies on agency and related principles to allow a nonsignatory to compel arbitration when, as a result of the nonsignatory's close relationship with a signatory, a failure to do so would eviscerate the arbitration agreement. Id.; see also Nesslage v. York Secs., Inc.,
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 823 F.2d 231, 233 (8th Cir.1987) (permitting a nonsignatory to compel arbitration where it was the “disclosed agent” of a signatory). The second relies loosely on principles of equitable estoppel, broadly encompasses more than one test for its application, and has been termed “alternative estoppel.” CD Partners,
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 424 F.3d at 799 (“A willing nonsignatory seeking to arbitrate with a signatory that is unwilling may do so under what has been called an alternative estoppel theory which takes into consideration the relationships of persons, wrongs, and issues ....' ”) (quoting Merrill Lynch Inv. Managers v. Optibase, Ltd.,
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 337 F.3d 125, 131 (2d Cir.2003)) (alteration omitted, emphasis added). Alternative estoppel typically relies, at least in part, on the claims being so intertwined with the agreement containing the arbitration clause that it would be unfair to allow the signatory to rely on the agreement in formulating its claims but to disavow availability of the arbitration clause of that same agreement. See Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc.,
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 10 F.3d 753, 757 (11th Cir.1993) (citing with approval and adopting the reasoning of Hughes Masonry Co. v. Greater Clark County Sch. Bldg. Corp.,
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 659 F.2d 836, 838 (7th Cir.1981)).
The specific theory or test for application of alternative estoppel that formed the basis of the district court's decision in the present case relies on the interdependent and concerted misconduct of a nonsignatory and a signatory. Kobe Steel argues that the district court was correct in applying this test. In addition, Kobe Steel argues that other theories of alternative estoppel apply and that the close relationship or agency theory recognized in CD Partners provides an independent basis for compelling arbitration in the present case. Because we conclude that the district court correctly relied upon the theory of concerted misconduct, we confine our discussion to concerted misconduct.
In CD Partners, we relied upon MS Dealer in which the Eleventh Circuit set forth the theory of concerted misconduct as a basis to compel arbitration when there is no agency or other close relationship between the signatory plaintiff and nonsignatory defendant. MS Dealer,
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 177 F.3d at 947 (“[A]pplication of equitable estoppel is warranted ... when the signatory to the contract containing the arbitration clause raises allegations of ... substantially interdependent and concerted misconduct by both the nonsignatory and one or more of the signatories to the contract.”) (alteration and quotation omitted). The district court in the instant case, turning to MS Dealer as persuasive authority, imported the Eleventh Circuit's “concerted misconduct” basis for applying alternative estoppel.
Subsequently, in Donaldson, we discussed concerted misconduct at some length, described the type of claims and allegations that would be necessary to invoke this theory, but found the theory inapplicable on the facts of that case. 581 F.3d at 733-35. We said that to warrant the benefit of alternative estoppel based on concerted misconduct, at a minimum, “the plaintiff must specifically allege coordinated behavior between a signatory and a nonsignatory.” Id.
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 at 734. We did not “suggest that a claim against a co-conspirator ... will always be intertwined to a degree sufficient to work an estoppel.” Ross v. Am. Express Co.,
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 547 F.3d 137, 148 (2d Cir.2008) (quotation omitted). Rather, we stated, “The concerted-misconduct test requires allegations of ‘pre-arranged, collusive behavior’ demonstrating that the claims are ‘intimately founded in and intertwined with’ the agreement at issue.” Donaldson,
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 581 F.3d at 734-35 (quoting MS Dealer,
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 177 F.3d at 948). Ultimately, we found on the facts of Donaldson that there was no allegation of “pre-arranged collusive behavior” as “required by the case law” of other circuits. Id.
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 at 734 (“Although [the] cross-claim made common allegations against [the signatory and nonsignatory], it did not make any allegations suggesting that [they] knowingly acted in concert, improperly cooperated, or worked hand-in-hand.” (internal quotations omitted)). As such, although we have recognized and described the theory of concerted misconduct, we have not yet expressly applied it to compel a party to arbitration.
Here, we believe that the nature of the alleged misconduct and its connection to the contract demonstrates the requisite relationships between persons, wrongs, and issues necessary to compel arbitration. PRM “specifically allege[d] coordinated behavior between a signatory and a nonsignatory.” Id. The 1999 Agreements anticipated that an entity such as Kobe Steel might enter into a licensing relationship with Primenergy, and the 1999 Agreements attempted to govern that expected relationship. This is not a situation, then, where the nonsignatory co-conspirator “is a complete stranger to the plaintiffs' ... agreements[,] ... did not sign them, ... is not mentioned in them, and ... performs no function whatsoever relating to their operation.” Ross,
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 547 F.3d at 148.
Collusive conduct between Kobe Steel and Primenergy allegedly arose from this potential relationship. PRM alleges that Kobe Steel and Primenergy concealed their actions from PRM, conspired to violate the terms of the 1999 Agreements, and attempted to undermine the 1999 Agreements' contemplated authority over licensee and sub-licensee relationships. The alleged collusive actions not only arose out of and targeted the 1999 Agreements, they were “intimately founded in and intertwined with” Primenergy's underlying contract obligations. Donaldson,
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 581 F.3d at 735 (quoting MS Dealer,
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 177 F.3d at 947). As such, we agree with the district court's conclusion that “PRM's claims either make reference to or presume the existence of the 1999 Agreements, and allege substantially interdependent and concerted misconduct by both the nonsignatory [Kobe Steel] and one or more of the signatories [Primenergy] to the contract.” Accordingly, the district court did not err in its reliance on a concerted-misconduct theory of alternative estoppel to grant nonsignatory Kobe Steel's motion to compel arbitration.
III.
[5][6] PRM further contends that even if Kobe Steel can compel arbitration, PRM's claims against Kobe Steel are outside of the scope of the arbitration clause of the 1999 Agreements. “[A]s a matter of federal law, any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration,” including “the construction of the contract language itself.” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp.,
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 460 U.S. 1, 24-25, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983); see also Telectronics Pacing Sys., Inc. v. Guidant Corp.,
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 143 F.3d 428, 430-31 (8th Cir.1998) (“[A]ny doubts raised in construing contract language on arbitrability should be resolved in favor of arbitration.” (internal quotations and alterations omitted)).FN4 In determining whether the scope of the arbitration clause is broad enough to cover the claims at issue, we do not consider the fact that the defendant is not party to the agreement containing the clause. CD Partners,
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 424 F.3d at 801 n. 3.
FN4. In determining the arbitrability of a dispute, we generally apply these principles as matters of “federal substantive law,” Moses H. Cone,
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 460 U.S. at 24, 103 S.Ct. 927, informed by “ ‘traditional principles' ” of relevant state law, Arthur Andersen,
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 129 S.Ct. at 1902 (quoting 21 R. Lord, Williston on Contracts § 57:19, p. 183 (4th ed.2001)). See also First Options of Chi., Inc. v. Kaplan,
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 514 U.S. 938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995). Here, neither party contends that any particular state's law applies.
The arbitration clause here covers “all disputes arising under” the agreement, and PRM argues this language is substantially narrower than the corresponding language at issue in CD Partners. The CD Partners arbitration clause included “any claim, controversy or dispute arising out of or relating to” the agreement. Id.
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 at 797, 800. While PRM asserts that the language at issue here is narrower than that in CD Partners, see Coregis Ins. Co. v. Am. Health Found., Inc.,
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 241 F.3d 123, 128-29 (2d Cir.2001) (discussing “related to” as broader than “arising out of” where contract provision uses both terms), we note that in CD Partners we did not rely solely on the broader “related to” portion of the arbitration clause. Rather, we held that the claims “had their genesis in, arose out of, and related to” the operations under the contracts. CD Partners,
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 424 F.3d at 801 (emphasis added). And even though the clause here may be somewhat narrower, it includes no limiting language and is generally broad in scope. See Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH,
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 206 F.3d 411, 416 n. 3 (4th Cir.2000) (recognizing “[a]ny dispute arising out of the Contract” as “broad”); United Food and Commercial Workers Union, Local 400 v. Shoppers Food Warehouse Corp.,
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 35 F.3d 958, 960 (4th Cir.1994) (stating that “arises under” is “relatively broad”); cf. Heckler v. Ringer,
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 466 U.S. 602, 615, 104 S.Ct. 2013, 80 L.Ed.2d 622 (1984) (broadly construing “arising under” in statutory language).
[7] Arbitration may be compelled under “a broad arbitration clause ... as long as the underlying factual allegations simply ‘touch matters covered by’ the arbitration provision.” 3M Co. v. Amtex Sec., Inc.,
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 542 F.3d 1193, 1199 (8th Cir.2008) (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
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 473 U.S. 614, 625 n. 13, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985)). It generally does not matter that claims sound in tort, rather than contract. Hudson v. ConAgra Poultry Co.,
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 484 F.3d 496, 499-500 (8th Cir.2007) (“Under the Federal Arbitration Act, we generally construe broad language in a contractual arbitration provision to include tort claims arising from the contractual relationship, and we compel arbitration of such claims.”); CD Partners,
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 424 F.3d at 800 (“Broadly worded arbitration clauses ... are generally construed to cover tort suits arising from the same set of operative facts covered by a contract between the parties to the agreement.”). In light of the interpretive preference for arbitration, we have no trouble concluding that PRM's tort claims are “disputes arising under” the 1999 Agreements and are therefore within the scope of the broad arbitration clause.
IV.
For the foregoing reasons, we affirm the judgment of the district court.
BEAM, Circuit Judge, dissenting.
I disagree with the court's conclusion that the nature of PRM's claims are connected to the contract and demonstrate the requisite relationships between persons, wrongs, and issues necessary to compel arbitration. The arbitration clause tangentially at issue here purports to cover “all disputes arising under” a technology licensing agreement between PRM and Primenergy.
The problem is, insofar as this appeal is concerned, that PRM asserts only a garden variety tort claim against Kobe Steel that does not directly touch either the subject matter or the geographic reach of the PRM/Primenergy contract itself. Indeed, according to PRM, the tortious activities of Kobe Steel deal with transactions beyond the scope, and purposefully outside of, the licensing authority granted Primenergy. To be sure, it is axiomatic that in order for Kobe Steel to have engaged in the alleged misconduct it must have had knowledge of the 1999 Agreements but that is the extent of the allegations' involvement with those agreements.
This is clearly not the situation discussed in Ross v. American Express Co.,
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 547 F.3d 137, 148 (2d Cir.2008), one of the principal cases relied upon by the court. Nor does PRM allege the sort of interdependent and concerted misconduct discussed in Donaldson sufficient to place the claims within the scope of the arbitration clause. Donaldson Co., Inc. v. Burroughs Diesel, Inc.,
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 581 F.3d 726, 733-34 (8th Cir.2009) (discussing the application of the concerted misconduct test in MS Dealer Serv. Corp. v. Franklin,
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 177 F.3d 942, 945, 948 (11th Cir.1999), wherein the plaintiff alleged that a non-signatory worked hand-in-hand with the signatory in a fraudulent scheme intertwined with and involving the obligations imposed by the contract containing the arbitration clause). Certainly, because of Kobe Steel's allegedly surreptitious negotiations with Primenergy seeking to circuitously obtain the benefits of PRM's technology for use in Japan, Kobe Steel is not “a complete stranger to the plaintiffs' ... agreements.” Ross,
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 547 F.3d at 148. But, Kobe Steel is virtually so. The PRM/Primenergy agreements do not mention Kobe Steel and perform no function whatsoever relating to the supposed Kobe Steel/Primenergy “exclusive collaboration” agreement. And, Kobe Steel was never a participant in the PRM/Primenergy deal.
Thus, the concerted misconduct requirements of Donaldson, the case that mainly drives the court's analysis in this appeal, are almost totally absent. 581 F.3d at 733-34. Accordingly, as in Donaldson, this litigation, too, lacks sufficient allegations of pre-arranged collusive behavior, and Kobe Steel's arbitration demand should be rejected. Id.
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 at 735.
I dissent.
C.A.8 (Ark.),2010.
PRM Energy Systems, Inc. v. Primenergy, L.L.C.
592 F.3d 830
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ORDER (1) GRANTING DEFENDANTS' MOTION TO CONFIRM ARBITRATION AWARD AND (2) DENYING PLAINTIFF'S MOTION TO VACATE ARBITRATION AWARD
JANIS L. SAMMARTINO, District Judge.
On August 5, 2010, an arbitrator ruled that Bruce Matthews could pursue a workers' compensation claim in California but that the claim must proceed under Tennessee law, if at all. In response, the National Football League Players Association (NFLPA or Plaintiff) brought suit on behalf of itself and Matthews to vacate the arbitration award. Presently before the Court is Defendants National Football League Management Council (NLFMC) and Tennessee Titans' (collectively Defendants) motion to confirm arbitration award (Doc. 23 (Mot. to Confirm) and Plaintiff's motion to vacate arbitration award. (Doc. 24 (Mot. to Vacate).) After consideration, the Court finds that the arbitrator did not manifestly disregard the law and the award is not contrary to public policy. Thus, the Court GRANTS Defendants' motion to confirm arbitration award and DENIES Plaintiff's motion to vacate arbitration award. The arbitration award granted on August 5, 2010, is CONFIRMED.
BACKGROUND
Bruce Matthews played football in the National Football League (NFL) from 1983 to 2002. (Compl.¶ 12.) As a member of the NFL, Matthews was bound by a collective bargaining agreement (CBA) negotiated between the NFLMC, on behalf of the teams, and the NFLPA, on behalf of all NFL players. (Compl.¶ 19.) The CBA provides that all disputes involving the CBA or the player contract be submitted to final and binding arbitration. (See Compl. ¶ 18; Mot. to Confirm, Declaration of Daniel Nash, Ex. A at Art. IX, Sec. 1.)
During his NFL career, Matthews was employed by the Houston Oilers and its successor in interest, the Tennessee Titans. (Doc. 9 at 9-10.) Matthews' contract with the Titans stated that “all issues of law, issues of fact, and matters related to workers compensation benefits shall be exclusively determined by and exclusively decided in accordance with the internal laws of the State of Tennessee without resort to choice of law rules.” (Id. at 10.)
Approximately five years after he left the NFL, Matthews filed a workers' compensation claim in California. (Id.) This ran contrary to the CBA and Matthews' contract with the Titans, and the Titans and the NFLMC filed a grievance against Matthews for “improper[ly] filing and pursuing claims ... in violation of [Matthews'] NFL Player Contract.” (Compl., Ex. A at 2.)
The grievance was arbitrated. At issue was whether Matthews violated his player contract with the Titans by “filing a claim for workers' compensation benefits in California and requesting that the claim be processed under California law.” (Id.) On August 5, 2010, the arbitrator found that Matthews violated his player contract. The arbitrator issued an arbitration award forcing Matthews to proceed under Tennessee law:
[Matthews] is not precluded under Paragraph 26D from filing his workers compensation claim in California. However, [Matthews] is required to proceed under Tennessee law, and accordingly shall cease and desist from attempting to persuade the California tribunals to apply California law in violation of Paragraph 26D of the Player's Contract. Further, under this order [Matthews] is required to withdraw from the California proceeding, should the California tribunals ultimately deny the application of Tennessee law.
(Id. at 18.)
Unsatisfied with the arbitration award, Plaintiff filed suit, requesting the Court vacate the arbitration award pursuant to § 301 of the Labor Management Relations Act (LMRA), 29 U.S.C. § 185. After the relevant pleadings had been filed (Docs. 9 & 19), the parties filed the dueling motions at hand. Defendants' motion argues that the arbitration award should be upheld. And like clockwork, Plaintiff's argues the opposite.
JURISDICTION AND LEGAL STANDARD
“Section 301 of the Labor Management Relations Act authorizes the district courts to enforce or vacate an arbitration award entered pursuant to a collective bargaining agreement.” Sheet Metal Workers' Int'l Ass'n Local Union No. 359 v. Madison Indus., Inc., of Ariz.,
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 84 F.3d 1186, 1190 (9th Cir.1996). The review is limited and deferential, however. Id.
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 at 1190. In reviewing an award, this Court does not sit to hear claims of factual or legal error. S. Cal. Gas Co. v. Utility Workers Union of Am., Local 132,
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 265 F.3d 787, 792 (9th Cir.2001). Instead, the Court's task is “to review the procedural soundness of the arbitral decision.” Haw. Teamsters and Allied Workers Union, Local 996 v. United Parcel Serv.,
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 241 F.3d 1177, 1180-81 (9th Cir.2001).
Nonetheless, in a narrow set of situations, the Court may vacate an arbitration award. “Vacatur of an arbitration award under § 301 of the LMRA is warranted: (1) when the award does not draw its essence from the collective bargaining agreement and the arbitrator is dispensing his own brand of industrial justice; (2) where the arbitrator exceeds the boundaries of the issues submitted to him; (3) when the award is contrary to public policy; or (4) when the award is procured by fraud.” S. Cal. Gas Co.,
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 265 F.3d at 792-93.
An arbitration award may also be vacated because of the arbitrator's “manifest disregard of the law.” Comedy Club, Inc. v. Improv West Assocs.,
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 553 F.3d 1277, 1289 (9th Cir.2009). The Court notes, however, it is not clear this basis for vacatur is available in § 301 reviews. The “manifest disregard ground for vacatur is shorthand for a statutory ground under the [Federal Arbitration Act], specifically 9 U.S.C. § 10(a)(4).” Id.
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 at 1290. And the Ninth Circuit has not resolved the issue whether the Federal Arbitration Act (FAA) speaks to suits brought under § 301. See New United Motor Mfg., Inc. v. United Auto Workers Local 2244,
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 617 F.Supp.2d 948, 954 n. 6 (N.D.Cal.2008). Nonetheless, the FAA is often used as a guide when forming the federal common law of labor arbitration under § 301. Id. Thus, this Court will assume, without deciding, that the “manifest disregard of the law” basis for vacatur is available in § 301 actions.
ANALYSIS
The August 5 arbitration award allowed Matthews to file a workers compensation claim in California. But it required that the claim be adjudicated under Tennessee law, if at all. The question before the Court is whether the award should be vacated. Procedurally, the Court is faced with a motion to vacate and a motion to confirm. But given the Court's posture on review, the null result is confirmation of the award. The onus rests on Plaintiff to establish a basis for vacatur. United Food & Commercial Workers Int'l Union, Local 588 v. Foster Poultry Farms,
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 74 F.3d 169, 174 (9th Cir.1995).
Plaintiff makes three arguments for overturning the arbitration award. First, Plaintiff argues that the award is contrary to California law and public policy. (Mot. to Vacate at 6.) Second, Plaintiff argues that the award is contrary to federal labor law. (Id. at 9.) And finally, Plaintiff argues that the award violates the Full Faith and Credit Clause. (Id. at 12.)
Given Plaintiff's arguments and the legal framework for reviewing arbitration awards, there are two bases for possibly vacating the August 5 award: because the arbitrator manifestly disregarded the law and because the award is contrary to public policy. The Court will consider vacatur under these two banners.
1. Manifest Disregard of the Law
Plaintiff argues that the arbitrator manifestly disregarded the Full Faith and Credit Clause of the United States Constitution when rendering its arbitration award. (Mot. to Vacate at 12.) The argument is problematic in light of the legal standard.
“The manifest disregard exception requires something beyond and different from a mere error in the law or failure on the part of the arbitrators to understand and apply the law.” Collins v. D.R. Horton, Inc.,
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 505 F.3d 874, 879 (9th Cir.2007) (internal quotations omitted). Thus, the Court may not vacate an arbitration award even in the face of an erroneous interpretation of the law. Id. To vacate on this basis, the moving party must “show the arbitrator understood and correctly stated the law, but proceeded to disregard the same.” Id. (internal citations and formatting omitted). Moreover, the “governing law alleged to have been ignored by the arbitrators must be well defined, explicit, and clearly applicable.” Id.
The parties and the Court agree that the arbitrator did not consider the Full Faith and Credit Clause when rendering its decision. (See Mot. to Vacate, Ex. A.) Plaintiff takes it a step further and argues that the failure to consider is a manifest disregard of the law and warrants vacatur. (Mot. to Vacate at 12.) But this argument is flawed; while it references the legal standard, it ignores the actual law. It is not clear from the record “that the arbitrator [ ] recognized the applicable law and then ignored it.” Comedy Club, Inc.,
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 553 F.3d at 1290. Thus, the Court cannot vacate the arbitration award on this basis.
The Court recognizes, nonetheless, that an arbitration award violating the Full Faith and Credit Clause is problematic. But that possibility is better considered under the “violates public policy” rubric. The Court will, therefore, consider the Full Faith and Credit argument in the next section.
2. Public Policy
In this section, the Court considers whether the August 5 arbitration award is contrary to public policy and should be vacated.
A. Legal Standard
The “contrary to public policy” analysis has two main parts. Stead Motors of Walnut Creek v. Auto. Machinists Lodge No. 1173,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989141513&ReferencePosition=1212" 
 886 F.2d 1200, 1212 (9th Cir.1989). The Court must first delineate a public policy that is “explicit, well-defined, and dominant.” S. Cal. Gas Co.,
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 265 F.3d at 794-95 (internal quotations omitted). Such delineation must be made from “reference to the laws and legal precedents and not from general considerations of proposed public interest.” United Paperworkers Int'l Union v. Misco, Inc.,
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 484 U.S. 29, 43, 108 S.Ct. 364, 98 L.Ed.2d 286 (1987). Second, the public policy must be “one that specifically militates against the relief ordered by the arbitrator.”   Stead Motors,
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 886 F.2d at 1212-13. Moreover, “[w]here more than one public policy is germane to an arbitration award, [the Court] must engage in balancing of the relevant policies to determine whether to apply the public policy exception to vacate the arbitral award.” Va. Mason Hosp. v. Wash. St. Nurses Ass'n,
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 511 F.3d 908, 917 (9th Cir.2007). The party seeking vacatur bears the burden of showing that the award violates public policy. Foster Poultry Farms,
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 74 F.3d at 174.
B. Discussion
The parties raise several policies germane to an arbitration award denying recovery under California law. Plaintiff argues that California policy prevents contractual waivers of its workers' compensation protections and that federal policy prevents unions and employees from agreeing to violate minimum labor standards. (Mot. to Vacate at 10.) Also relevant is the policy evinced by the Full Faith and Credit Clause. In response, Defendants raise two countervailing policy considerations. Defendants argue that there is a policy favoring collective bargaining and arbitration and that California favors enforcing choice-of-law agreements. (Mot. to Confirm at 1.) The Court considers the applicability of each policy and balances them against each other.
(1) California Public Policy
The Court begins with California labor law and cases interpreting it. California Labor Code § 5000 states that “[n]o contract, rule, or regulation shall exempt the employer from liability for the compensation fixed by this division.” Cal. Lab.Code § 5000. Based on § 5000 and case law, Plaintiff argues there is a policy that “an employment agreement purporting to waive the employee's rights under California's workers' compensation statute is void as a matter of law.” (Mot. to Vacate at 7.) And because the August 5 arbitration award “holds that the NFLPA and NFLMC contractually waived the right of Matthews to seek workers' compensation benefits under California Labor Code § 3600,” the award “cannot be squared with California's public policy” and must be vacated (Id. at 8-9.)
The predecessor statute to § 5000, containing the same language, was interpreted in Alaska Packers Ass'n v. Industrial Accident Commission of California,
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 294 U.S. 532, 55 S.Ct. 518, 79 L.Ed. 1044 (1935). And the Court begins with Alaska Packers in its search for an explicit, well-defined, and dominant public policy.
Alaska Packers involved three things, an employee, an employer, and a California workers' compensation award. The employee had signed a contract in California and agreed “to be bound by the Alaska Workmen's Compensation Law.”   Alaska Packers,
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 294 U.S. at 538. A short time later, the employee applied for and received California workers' compensation. Id. The employer disagreed with the award and fought it up to the United States Supreme Court. The employer argued that Labor Code § 5000 FN1 was “invalid under the due process and the full faith and credit clauses of the Federal Constitution.” Id. at 539.
FN1. To benefit comprehension, the Court refers to the statute as § 5000 even though the Supreme Court considered the predecessor statute.
The employer's due process argument is relevant here.FN2 The Alaska Packers employer argued that § 5000 violated due process because the statute “denies validity to the agreement that the parties should be bound by the Alaska Workmen's Compensation Act.” Id. The Supreme Court disagreed. It noted that due process prevents a state from restricting or controlling the obligation of contracts executed and performed without the state. Id at 540. But because the contract was “entered into within [California], ... its terms, its obligation, and its sanctions are subject, in some measure to the legislative control of the state.” Id. at 540-41. Moreover, the facts indicated that without workers' compensation in California, the employee and similarly situated parties would be without remedy. Id. at 541. And thus, the Court held that California “had a legitimate public interest in controlling and regulating this employer-employee relationship” and it would not violate due process to apply § 5000's ban on contracts waiving California workers' compensation. Id. at 522.
FN2. This Court discusses the full faith and credit issue below.
Alaska Packers was favorably cited more than seventy years later, when a contract stood between an employee and California workers' compensation. See Bowen v. Workers' Comp. Appeals Bd.,
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 73 Cal.App.4th 15, 86 Cal.Rptr.2d 95 (Cal.Ct.App.1999). The Bowen court held that “an employer ... cannot, simply by adding a contract clause ..., deny an employee ... California wokers' compensation benefits where the employee accepts an offer of employment in California.” Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1999150014" 
 at 26, 86 Cal.Rptr.2d 95. “Such a contract clause ... would violate section 5000 prohibiting contracts exempting employers from liability under the California Workers' Compensation Act and frustrate California's interests in protecting employees hired in California and injured elsewhere.” Id.
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 at 27, 86 Cal.Rptr.2d 95.
After considering Alaska Packers and Bowen, this Court draws a public policy different from Plaintiff's. California law does not provide an explicit, well-defined, and dominant public policy barring all contractual waivers of California workers' compensation. It has, instead, evinced a nuanced analysis in which courts considered the extent of California's interest in providing workers' compensation. Alaska Packers explicitly noted that the employee entered into the contract in California and had little chance of remedy elsewhere. Alaska Packers,
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 294 U.S. at 542. The case also indicated that it was unnecessary to consider what effect should be given to § 5000 if the parties' relationship to California gave California “a lesser interest in protecting the employee.” Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1935123815" 
 at 543.
Indeed, even Plaintiff's briefing indicates that the policy is not so explicit, well-defined, or dominant. Plaintiff argues that “the bible of workers' compensation law explained that ... Alaska Packers began to develop the general test which inquires whether any incidents of the injury that are important and relevant to workers' compensation fall within the local state.” (Doc. 36 at 5 (internal quotations and formatting omitted).) If there were an explicit, well-defined, and dominant policy against waiving of California workers' compensation, considerations of California's interest in protecting the employee would be unnecessary.
Certainly, there are situations in which California Labor Code § 5000 rightfully overrides a contract agreeing to workers' compensation based on another state's laws. But the Court is not in a position to determine whether this is one of those situations. The Court is charged with determining only whether there is a explicit, well-defined, dominant public policy militating against the arbitration award. And through this lens, the fact that California's policy is limited to certain situations belies the existence of a blanket policy. Thus, the Court finds that existing law does not provide an explicit, well-defined, and dominant public policy explicitly militating against an arbitration award preventing Matthews from obtaining relief under California law.
(2) Full Faith and Credit Clause
Plaintiff's Full Faith and Credit Clause argument is that the arbitration award “impos[es] the law of Tennessee upon the state of California,” and the imposition violates the Full Faith and Credit Clause. (Mot. to Vacate at 12.) The question facing the Court is whether the Full Faith and Credit Clause evinces an explicit, well-defined, and dominant public policy specifically militating against the relief ordered by the arbitrator.
The Full Faith and Credit Clause provides, in relevant part, that “Full Faith and Credit shall be given in each State to the public Acts, Records and judicial Proceedings of every other State.” U.S. Const. art. IV, § 1. A corollary to this rule concerns the extent one state must defer to another. This issue was addressed in two cases, both of which were discussed by the parties, and both of which the Court will consider here: Alaska Packers and Pacific Employers Insurance Co. v. Industrial Accident Commission of California,
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 306 U.S. 493, 59 S.Ct. 629, 83 L.Ed. 940 (1939).
As noted before, the employee in Alaska Packers was contractually “bound by the Alaska Workmen's Compensation Law.” Alaska Packers,
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 294 U.S. at 538. But a short time later, the employee applied for and received California workers' compensation. Id. A full faith and credit issue arose because the Alaska and California workers' compensation statutes were in direct conflict regarding the employee's workers' compensation remedy. At the Supreme Court, the employer argued that the Alaska worker's compensation statute provided remedy for an injury occurring in Alaska, and “that California courts denied full faith and credit to the Alaska statute by refusing to recognize it as a defense to the application of an award under the California statute.” 
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Alaska Packers,
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 294 U.S. at 539. The Alaska Packers Court indicated that the proper resolution of this conflict under the Full Faith and Credit Clause would be to “appra[ise] the governmental interests of each jurisdiction, and turn[ ] the scale of decision according to their weight.” Alaska Packers,
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 294 U.S. at 548. And after appraising and turning, the Court found that Alaska's interests were not superior to that of California's. Thus, California “had the right to enforce its own laws in its own courts.” Id.
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 at 550.
Pacific Employers provided a similar situation. The employee was employed in Massachusetts and was sent to California, temporarily, for business. While in California, the employee suffered a work related injury. The employee instituted a workers' compensation claim under California law and succeeded.
The insurance carrier, in charge of paying the employee, argued that California, “in applying the California [workers' compensation act] and in refusing to recognize the Massachusetts [workers' compensation act] as a defense, had denied [Massachusetts]” the full faith and credit of its laws.   Pacific Employers,
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 306 U.S. at 497. In the face of this argument, the Supreme Court turned to Alaska Packers. And it came to the same conclusion. The Court held that “[f]ew matters could be deemed more appropriately the concern of the state in which the injury occurs or more completely within its power.” Id.
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 at 503. Thus, the Full Faith and Credit Clause did not prevent California from exerting its own workers' compensation law.
Plaintiff draws, from these cases, the argument that “it is unconstitutional for [a] state to try to project its laws across state lines.” (Mot. to Vacate at 13.) Moreover, Plaintiff argues that the arbitrator's award “seeks to expressly project Tennessee law across state lines by requiring that Tennessee law apply to Matthews's California workers' compensation claim.” (Id.) Thus, according to Plaintiff, the August 5 award is contrary to the policy set forth by the Full Faith and Credit Clause and accompanying case law.
This Court disagrees. Plaintiff's argument is that the award projects Tennessee law into California, forcing California to apply Tennessee law. But the Full Faith and Credit Clause does not always prevent this. Both Alaska Packers and Pacific Employers indicated the importance of determining each states' interest in the matter before determining whether one state should apply the law of another. See Alaska Packers,
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 294 U.S. at 548; Pacific Employers,
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 306 U.S. at 503. Thus, the Full Faith and Credit Clause and the case law do not evince an explicit, well-defined, and dominant public policy specifically militating against an award requiring Matthews to pursue his workers' compensation claim under Tennessee law, if at all.
(3) Federal Law
Plaintiff's final argument is that the arbitration award is contrary to federal law. Plaintiff begins by arguing that federal law prevents collective bargaining agreements from undercutting a state's workers' compensation benefits. (Mot. to Vacate at 11.) Plaintiff then argues that “an arbitration award that requires an employee to forfeit rights he would otherwise be permitted to exercise under state workers' compensation laws is contrary to law, illegal, and must be vacated.” (Id. at 11-12.)
Based on Plaintiff's arguments, the Court is faced with two issues: one concerning the validity of a collective bargaining agreement and the other with an arbitration award. The first argument can be resolved summarily. The Court is not reviewing the collective bargaining agreement, and there is no indication that the collective bargaining agreement itself undercuts any state's workers' compensation benefits.
As for the second argument-that an arbitration award must be vacated if it requires an employee to forfeit rights otherwise exercisable under state workers' compensation law-the Court finds that it does not apply. First, neither case Plaintiff cited stands for the proffered proposition. (See Mot. to Vacate at 11-12.) And second, to the extent the policy exists, it does not specifically militate against the arbitration award; Plaintiff falsely assumes Matthews has a right to receive California workers' compensation. That is to say, a policy preventing Matthews from waiving California workers' compensation if he is eligible for it does not apply if he is ineligible for it. The Court is not in a position to make findings regarding Matthews' eligibility for California workers' compensation. But the Court can determine that federal law does not evince a policy specifically militating against this arbitration award. And it does so here. Federal public policy is not a basis for vacating the arbitration award.
(4) Conclusion
What is apparent in this analysis is the Court's extremely limited review. The Court can determine only whether there exists an explicit, well-defined, and dominant public policy specifically militating against the arbitrator's award. Plaintiff provided the Court with three bases for deriving public policy: California law, the Full Faith and Credit Clause of the Constitution, and federal law. And after considering those bases, the Court concludes there is not an explicit, well-defined, and dominant public policy specifically militating against the arbitrator's award.FN3
FN3. Consequently, the Court will not discuss Defendants' countervailing policy considerations.
CONCLUSION
Plaintiff argues that the arbitration award granted on August 5, 2010, should be vacated because the arbitrator showed a manifest disregard of the law and because the arbitration award is contrary to public policy. The Court finds both of these bases for vacatur unavailing. Thus, the Court GRANTS Defendants' motion to confirm the arbitration award and DENIES Plaintiff's motion to vacate the arbitration award. The August 5, 2010 arbitration award is CONFIRMED.
IT IS SO ORDERED.
S.D.Cal.,2011.
National Football League Players Ass'n v. National Football League Management Council
Slip Copy, 2011 WL 31068 (S.D.Cal.)
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Court of Appeals of North Carolina.
SEAL POLYMER INDUSTRIES–BHD, Plaintiff,
v.
MED–EXPRESS, INC., USA, Defendant.
No. COA11–1101.
Feb. 7, 2012.
Background: Seller filed notice of filing a foreign judgment, seeking to satisfy Illinois judgment against buyer on debt related to sale of two freight containers of latex gloves. Buyer filed motion for relief from foreign judgment and notice of defense. The Superior Court, Buncombe County, Alan Z. Thornburg, J., denied buyer's motion and found the judgment enforceable, and buyer appealed.
Holdings: The Court of Appeals, Martin, C.J., held that:
(1) buyer's statement in motion for relief was insufficient to establish lack of personal jurisdiction and rebut presumption that Illinois judgment was entitled to full faith and credit, and
(2) lack of findings of fact did not preclude enforcement.
Affirmed.
West Headnotes
[1] Judgment 228 [image: image18.png]


815
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k815 k. Adjudications Operative in Other States. Most Cited Cases 
Buyer's statement in motion for relief that it was incorporated under North Carolina law, had its principal place of business in North Carolina, and that it had “no minimum contacts with the State of Illinois” was insufficient to establish lack of personal jurisdiction in Illinois and rebut presumption that Illinois judgment in favor of seller was entitled to full faith and credit. West's N.C.G.S.A. § 1C–1705(a).
[2] Judgment 228 [image: image19.png]


815
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k815 k. Adjudications Operative in Other States. Most Cited Cases 
In a proceeding for enforcement of a foreign judgment, the introduction into evidence of an authenticated copy of the judgment establishes a presumption that it is entitled to full faith and credit. West's N.C.G.S.A. § 1C–1705(b).
[3] Judgment 228 [image: image20.png]


815
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k815 k. Adjudications Operative in Other States. Most Cited Cases 
The judgment debtor may rebut the presumption that a foreign judgment established by an authenticated copy is entitled to full faith and credit upon a showing that the rendering court did not have jurisdiction over the parties. West's N.C.G.S.A. § 1C–1705(b).
[4] Judgment 228 [image: image21.png]


823
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k823 k. Enforcement in Other States. Most Cited Cases 
The judgment creditor seeking to enforce a foreign judgment is not required to bring forth any evidence to show that no defenses available to the debtor are valid. West's N.C.G.S.A. § 1C–1705(b).
[5] Judgment 228 [image: image22.png]


818(4)
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k818 Want of Jurisdiction
                      228k818(4) k. Presumptions as to Jurisdiction. Most Cited Cases 
When a judgment of a court of another state is challenged on the grounds of jurisdiction, there is a presumption the court had jurisdiction until the contrary is shown. West's N.C.G.S.A. § 1C–1705(a).
[6] Judgment 228 [image: image23.png]


823
228 Judgment
      228XVII Foreign Judgments
            228k814 Judgments of State Courts
                228k823 k. Enforcement in Other States. Most Cited Cases 
Lack of findings of fact in both Illinois foreign judgment and in North Carolina order enforcing the judgment did not render the judgment unenforceable. West's N.C.G.S.A. § 1C–1705(a).
[7] Judgment 228 [image: image24.png]


219
228 Judgment
      228VI On Trial of Issues
            228VI(A) Rendition, Form, and Requisites in General
                228k219 k. Contents in General. Most Cited Cases 
Judgment 228 [image: image25.png]


222
228 Judgment
      228VI On Trial of Issues
            228VI(A) Rendition, Form, and Requisites in General
                228k221 Designation of Amount
                      228k222 k. In General. Most Cited Cases 
Judgment 228 [image: image26.png]


244
228 Judgment
      228VI On Trial of Issues
            228VI(B) Parties
                228k244 k. Designation of Parties. Most Cited Cases 
Illinois judgments are valid if they state the name of the defendant and amount of the judgment; they do not need to contain findings of fact to be enforceable.
[8] Trial 388 [image: image27.png]


392(1)
388 Trial
      388X Trial by Court
            388X(B) Findings of Fact and Conclusions of Law
                388k392 Requests for Findings
                      388k392(1) k. Necessity for Request. Most Cited Cases 
In North Carolina, either party may request that the trial court make findings regarding personal jurisdiction, but in the absence of such request, findings are not required.
[9] Appeal and Error 30 [image: image28.png]


846(5)
30 Appeal and Error
      30XVI Review
            30XVI(A) Scope, Standards, and Extent, in General
                30k844 Review Dependent on Mode of Trial in Lower Court
                      30k846 Trial by Court in General
                          30k846(5) k. Necessity of Finding Facts. Most Cited Cases 
Where no written findings are made, proper findings are presumed, and therefore, the Court's role on appeal is to review the record for competent evidence to support the presumed findings.
Appeal by defendant from order entered 21 June 2011 by Judge Alan Z. Thornburg in Buncombe County Superior Court. Heard in the Court of Appeals 23 January 2012.
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MARTIN, Chief Judge.
Defendant Med–Express, Inc., USA appeals from an order denying its motion for relief from a foreign judgment and enforcing a 14 March 2011 judgment from an Illinois court. For the following reasons, we affirm the order of the trial court.
On 11 December 2009, plaintiff, Seal Polymer Industries–BHD, filed a complaint in the Circuit Court of Cook County, Illinois, to collect a debt in the amount of $104,000.00, plus interest and costs, from defendant related to the sale of two freight containers of latex gloves. Defendant informed plaintiff that, rather than filing an answer, it would not make an appearance based on its belief that it had no contacts with Illinois and would attack the judgment based on personal jurisdiction in the event that plaintiff thereafter tried to enforce the judgment in North Carolina. Defendant also sent a letter to this effect to the Clerk of Cook County, Illinois, and to the trial court judge, the Honorable Judge Ronald Bartkowicz. Judge Bartkowicz ultimately entered an order, which contained no written findings of fact, awarding $104,040.00 to plaintiff on 14 March 2011.
Plaintiff filed a Notice of Filing Foreign Judgment and a copy of the Illinois judgment in Buncombe County Superior Court on 3 May 2011 pursuant to N.C.G.S. § 1C–1704, along with an affidavit from its attorney affirming that the judgment is final and unsatisfied. Defendant filed a Motion for Relief from Foreign Judgment and Notice of Defense. After a hearing, the superior court denied defendant's motion for relief and ruled that the Illinois judgment is enforceable under N.C.G.S. §§ 1C1701 through 1C–1705. Defendant appeals.
____
The sole issue on appeal is whether the trial court erred in denying defendant's Motion for Relief from Foreign Judgment and Notice of Defense and concluding that the Illinois judgment is enforceable in North Carolina.
[1] Defendant first contends its Motion for Relief contained evidence which rebutted the presumption that the foreign judgment was enforceable, and consequently, the trial court erred in enforcing the foreign judgment. We disagree.
[2][3]
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[4]
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[5] Under N.C.G.S. § 1C–1705 (a), a “judgment debtor may file a motion for relief from, or notice of defense to, [a] foreign judgment ... on [any ground] for which relief from a judgment of this State would be allowed.” N.C. Gen.Stat. § 1C–1705(a) (2011). The judgment creditor has the burden of proving that the foreign judgment is entitled to full faith and credit in North Carolina. N.C. Gen.Stat. § 1C–1705(b) (2011). In a proceeding for enforcement of a foreign judgment, the introduction into evidence of an authenticated copy of the judgment establishes a presumption that it is entitled to full faith and credit. Lust v. Fountain of Life, Inc.,
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 110 N.C.App. 298, 301, 429 S.E.2d 435, 437 (1993). The judgment debtor may rebut this presumption “upon a showing that the rendering court did not have ... jurisdiction over the parties.” Id. The judgment creditor, however, is not required to bring forth any evidence to show that no defenses available to the debtor are valid. Id.
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 at 302, 429 S.E.2d at 437. “[W]hen a judgment of a court of another state is challenged on the grounds of jurisdiction ... there is a presumption the court had jurisdiction until the contrary is shown.” Thrasher v. Thrasher,
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 4 N.C.App. 534, 540, 167 S.E.2d 549, 553 (1969).
In the instant case, plaintiff had the burden of proving that the foreign judgment is entitled to full faith and credit. Plaintiff met this burden by attaching an authenticated copy of the Illinois judgment to its Notice of Filing Foreign Judgment. Thus, defendant needed to present evidence to rebut the presumption that the judgment is enforceable by asserting a defense under N.C.G.S. § 1C–1705 (a). In its Motion for Relief from Foreign Judgment and Notice of Defense, defendant failed to present any evidence or assert any factual allegations which would support a finding that the Illinois court lacked personal jurisdiction. Rather, defendant merely stated that it was incorporated under North Carolina law, had its principal place of business in North Carolina, and that it had “no minimum contacts with the State of Illinois.” This conclusory statement alone is insufficient to establish the affirmative defense of lack of personal jurisdiction. See Ft. Recovery Indus., Inc. v. Perry,
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 57 N.C.App. 354, 356–57, 291 S.E.2d 329, 331 (1982). Therefore, defendant has failed to rebut the presumption that the Illinois judgment is entitled to full faith and credit.
[6] Defendant next contends the foreign judgment is not enforceable because neither the Illinois order, nor the North Carolina order enforcing it, include findings of fact. We disagree.
[7][8]
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[9] Illinois judgments are valid if they state the name of the defendant and amount of the judgment; they do not need to contain findings of fact to be enforceable. See Bell Discount Corp. v. Pete Weck's Auto Serv., Inc.,
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 4 Ill.App.2d 397, 124 N.E.2d 674, 675 (Ill.App.Ct. 1st Dist.1954). In North Carolina, “[e]ither party may request that the trial court make findings regarding personal jurisdiction, but in the absence of such request, findings are not required.” Bruggeman v. Meditrust Acquisition Co.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000393061&ReferencePosition=217" 
 138 N.C.App. 612, 615, 532 S.E.2d 215, 217, appeal dismissed and disc. review denied, 353 N.C. 261, 546 S.E.2d 90 (2000). “Where no [written] findings are made, proper findings are presumed,” and therefore, “our role on appeal is to review the record for competent evidence to support these presumed findings.” Id.
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 at 615, 532 S.E.2d 215, 532 S.E.2d at 217–18. The admission of an authenticated copy of the Illinois judgment established a presumption that there was no defect in personal jurisdiction, which defendant was then required to rebut. As discussed above, defendant failed to introduce factual evidence that the Illinois trial court lacked personal jurisdiction over it because it merely recited that it was a North Carolina corporation that did not have “minimum contacts” with Illinois. Therefore, because defendant has not rebutted the presumption that there was personal jurisdiction in the instant case, we hold that the trial court did not err in enforcing the Illinois judgment.
Affirmed.
Judges McGEE and CALABRIA concur.
N.C.App.,2012.
Seal Polymer Industries-BHD v. Med-Exp., Inc., USA
--- S.E.2d ----, 2012 WL 375446 (N.C.App.)
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Appeal from the United States District Court for the Southern District of Texas, USDC No. 2:11–CV–381.
Before SMITH, PRADO, and HIGGINSON, Circuit Judges.
JERRY E. SMITH, Circuit Judge: FN*
FN* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.
Horton Automatics (“Horton”) sued The Industrial Division of the Communication Workers of America, AFL–CIO, and Local 86122 (“the union”), seeking to vacate an arbitration award. The district court granted summary judgment to Horton, vacating the affirmative relief granted by the award. The union appeals, and we affirm.
I.
Horton and the union were parties to a collective bargaining agreement (“CBA”), Article 13 of which provided for arbitration of grievances concerning discipline but limited the arbitrator's role:
In determining whether the Company had cause to impose the aggrieved disciplinary action, the Arbitrator shall be limited to deciding whether a published rule or regulation which formed the basis for the discipline was in fact reasonable and violated by the employee.... [A]ny departure or deviation by the arbitrator from the expressed terms, or requirements, set forth in this Article shall render the Arbitrators award null and void and of no effect.
The CBA granted Horton the exclusive right to “discharge employees for just cause, subject to contractual provisions,” and removed seniority from any employee “discharged for just cause subject to contractual provisions.”
Ruben de la Garza, a Horton employee, operated a tapper, an electric drill that scores threads into holes so that a bolt can later be fitted into the threaded hole. Horton equipped the tapper with an adjustable guard, which employees were required to have in place whenever the tapper was turned on. The tapper had to be lubricated frequently either by using a spray bottle or by holding a small container of lubricant under the tap so that the tap was submerged. The latter method required the tapper to be turned off, because the operator had to reach past the safety guard to put a hand near the tap.
In 2010, Horton's facilities maintenance manager asked de la Garza to demonstrate how the tapper operated. De la Garza secured a piece of metal in the machine's vice, reached past the guard, held a small cup of lubricant under the tap, and turned on the machine. During a subsequent investigation, de la Garza admitted that he had operated the tapper in that manner for about eighteen months.
For most work-rule violations, Horton had established a five-step process, beginning with a documented reminder and culminating in an investigatory suspension that could lead to termination. For more serious violations, such as a “[s]afety violation that causes serious injury or could have caused serious injury,” Horton could skip the warning steps. Horton determined that de la Garza's repeated unsafe operation of the tapper was a serious violation, so it decided to skip a step, as it did whenever an employee tampered with or bypassed a safety guard. Because de la Garza was already at step three, Horton skipped a final written warning and discharged him.
The union appealed the discharge to arbitration, and the parties agreed to frame the issue as whether “the Employer ha[d] just cause to discharge Ruben DeLaGarza ... in accordance with the provisions of the [CBA]? If not, what is the appropriate remedy?” The arbitrator found that the “serious injury” safety rule was reasonable and that de la Garza had violated the rule.
Nonetheless, the arbitrator found “that a question exists as to whether or not [Horton] is applying discipline consistently to similarly situated employees.” Although he acknowledged that Horton had consistently skipped a warning step for guard violations, he noted that Horton did not always skip a step for other serious safety violations. Because he was “not totally convinced” that Horton should treat guard violations more seriously than other violations, he found that Horton did not have just cause to terminate de la Garza, whom he reinstated.
Horton asked the district court to vacate the arbitration award, arguing that the arbitrator had exceeded his power as defined in the CBA. The Union argued that the arbitrator was entrusted with interpreting the entire CBA, including “aspirational goals of harmonious relations between the company and its employees” and the “just cause” references. The court granted Horton's motion for summary judgment and denied the Union's motion because of the “plain and unambiguous import” of the limitations contained in Article 13 of the CBA. The court vacated “any affirmative relief awarded” to de la Garza in the arbitration award.
II.
In a suit to vacate an arbitration award, we review a summary judgment de novo. Weber Aircraft Inc. v. Gen. Warehousemen & Helpers Union Local 767,
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 253 F.3d 821, 824 (5th Cir.2001). Judicial review of arbitration awards is “extremely limited,” but judicial deference ends “where the arbitrator exceeds the express limitations of his contractual mandate.” FN1
FN1. Delta Queen Steamboat Co. v. Dist. 2 Marine Eng'rs Beneficial Ass'n, AFL–CIO,
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 889 F.2d 599, 602 (5th Cir.1989); see also 9 U .S.C. § 10(a)(4) (stating that a district court may vacate award “where the arbitrators exceeded their powers”).
III.
A.
“Arbitration is a matter of contract.” Rain CII Carbon, LLC v. ConocoPhillips Co.,
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 674 F.3d 469, 472 (5th Cir.2012). If a contract sets forth a “limitation on the authority of an arbitrator, we will vacate an award that ignores the limitation.” Apache Bohai Corp. LDC v. Texaco China BV,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2011552832&ReferencePosition=401" 
 480 F.3d 397, 401 (5th Cir.2007). “[L]imitations must be plain and unambiguous and ... we resolve all doubts in favor of arbitration.” Id.
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 at 404.
The language of the CBA is plain and unambiguous. To determine whether Horton had cause to discharge de la Garza, the arbitrator was expressly limited to answering two questions: (1) whether the serious-injury rule was reasonable and (2) whether de la Garza violated the rule. Having answered both questions in the affirmative, the arbitrator was bound by the CBA to decide that Horton had cause. In asking and answering a third question—whether Horton had applied discipline consistently in similar situations—the arbitrator exceeded his authority under the CBA.
The union does not argue that Article 13 allows an arbitrator, in deciding whether Horton had cause, to consider more than whether the employee had violated a reasonable rule. Instead, the union maintains that Article 13's “cause” is meaningfully distinct from “just cause,” used elsewhere in the CBA and not defined. The union contends that an arbitrator could rationally conclude that cause and just cause are not the same thing and that some meaning should be given to just cause beyond the two questions of Article 13.
Furthermore, the union contends, the issue actually submitted by the parties gave the arbitrator broad authority to determine just cause as defined by the CBA as a whole, not just by Article 13. The union notes that an arbitrator's authority is granted both by the parties' agreement to arbitrate and by their submission agreement.FN2
FN2. See Piggly Wiggly Operators' Warehouse, Inc. v. Piggly Wiggly Operators' Warehouse Indep. Truck Drivers Union, Local No. 1,
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 611 F.2d 580, 584 (5th Cir.1980).
The problem with the union's position is that cause and just cause are synonymous in the context of labor arbitration, despite the latter's modifier. FN3 In Container Products, Inc. v. United Steelworkers of America,
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 873 F.2d 818, 818–20 (5th Cir.1989), for example, the contract required a showing of “proper cause,” the parties submitted the issue of whether the company had “just cause,” and the arbitrator found evidence of “cause” and implicitly of “just cause.” This court treated all three terms interchangeably and held that an implicit finding of “just cause” bound the arbitrator under the contract.   Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1989071908" 
 at 820.
FN3. See ELKOURI & ELKOURI, HOW ARBITRATION WORKS 932 (6th ed. 2003) (“[I]t is common to include the right to suspend and discharge for ‘just cause,’ ‘justifiable cause,’ ‘proper cause,’ ‘obvious cause,’ or quite commonly simply for ‘cause.’ There is no significant difference between these terms.”).
There is no discrepancy, therefore, between Article 13's cause and just cause, as used elsewhere in the CBA. The arbitrator was not granted authority by the modifier “just” to consider a broad range of issues. Similarly, the submitted issue referred to just cause “in accordance with the provisions of the [CBA].” Just cause was not defined in the CBA, but its synonym, cause, was—in Article 13. Neither the CBA nor the submitted issue granted the arbitrator authority to answer any question beyond the express limitations contained in Article 13. The arbitrator's decision to ask and answer an additional question, therefore, exceeded his authority under the CBA and must be vacated.
B.
The Union asserts that we ought to remand to the arbitrator for further proceedings, should we decide to vacate the award. We disagree.
In certain instances, remand for further arbitration proceedings is appropriate, and this court “must not foreclose further proceedings by settling the merits according to [our] own judgment of the appropriate result, since this step would improperly substitute a judicial determination for the arbitrator's decision that the parties bargained for in the [CBA].” United Paperworkers Int'l Union, AFL–CIO v. Misco, Inc.,
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 484 U.S. 29, 40 n. 10 (1987). In this case, however, the merits have already been decided, implicitly, by the arbitrator himself.
Article 13 of the CBA prescribes that the arbitrator must determine whether Horton had cause by deciding whether the rule in question was reasonable and was actually violated by the disciplined employee. The arbitrator has already found that Horton's serious-injury rule was reasonable and that de la Garza actually violated it. Because the CBA defines cause to exist where those questions are answered affirmatively, and the arbitrator answered them affirmatively, the arbitrator, implicitly, found that Horton had cause to discharge de la Garza.FN4 Under the CBA—which limits the arbitrator to deciding whether Horton had cause—and under the submitted issue—which asked the arbitrator to determine a proper remedy only if Horton lacked just cause—the arbitrator has nothing more to do. There is therefore no reason to remand.
FN4. See Am. Eagle Airlines, Inc. v. Air Line Pilots Ass'n, Int'l,
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 343 F.3d 401, 409 (5th Cir.2003) (“In this circuit, we have long recognized that where an arbitrator implicitly finds that just cause exists, it need not recite the operative phrase ‘just cause.’ ... [I]mplicit findings of just cause for termination warrant the same significance and carry the same force as explicit findings.” ”) (internal citations omitted).
The judgment, which vacates the arbitrator's award with respect to any affirmative relief to the union, is AFFIRMED.
Wash.App. Div. 1,2015.
State v. LG Electronics, Inc.
185 Wash.App. 394, 341 P.3d 346
Court of Appeals of Washington,
Division 1.
STATE of Washington, Respondent,
v.
LG ELECTRONICS, INC.; Koninklijke Philips Electronics N.V. a/k/a Royal Philips Electronics N.V.; Philips Electronics Industries (Taiwan), Ltd.; Samsung SDI Co., Ltd. f/k/a Samsung Display Device Co., Ltd.; Samsung SDI America, Inc.; Samsung SDI Mexico S.A. de C.V.; Samsung SDI Brasil Ltda.; Shenzhen Samsung SDI Co., Ltd.; Tianjin Samsung SDI Co., Ltd.; Samsung SDI (Malaysia) SDN. BHD.; Panasonic Corporation f/k/a Matsushita Electric Industrial Co., Ltd.; Hitachi Displays, Ltd.; Hitachi Electronic Devices (USA), Inc.; Hitachi Asia, Ltd., Appellants,
LG Electronics U.S.A., Inc.; Philips Electronics North America Corporation; Toshiba Corporation; Toshiba America Electronic Components, Inc.; MT Picture Display Co., Ltd.; Panasonic Corporation of North America; Hitachi, Ltd.; Chunghwa Picture Tubes Ltd.; CPTF Optronics Co., Ltd.; Chunghwa Picture Tubes (Malaysia) SDN. BHD., Defendants.
Nos. 70298–0–I, 70299–8–I.
Jan. 12, 2015.
Background: Attorney General brought suit against foreign companies that participated in global market for cathode ray tube (CRT) products, alleging worldwide conspiracy to raise prices and set production levels in market for CRTs in violation of the Consumer Protection Act (CPA). The Superior Court, King County, Richard D. Eadie, J., dismissed complaint for lack of personal jurisdiction. Attorney General appealed.
Holdings: The Court of Appeals, Dwyer, J., held that:
(1) companies purposefully established minimum contacts with Washington;
(2) action arose from indirect sales to consumers in Washington; and
(3) exercise of personal jurisdiction over companies did not offend traditional notions of fair play and substantial justice.
Reversed and remanded.
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DWYER, J.
¶ 1 In resolving this appeal, which requires us to consider the due process limitations on the exercise of personal jurisdiction over certain foreign corporations, we hold that because a product manufactured by these foreign corporations was sold—as an integrated component part of retail consumer goods—into Washington in high volume over a period of years, the corporations “purposefully” established “minimum contacts” in Washington. Owing to our conclusion that the Attorney General alleged sufficient “minimum contacts” to support an exercise of specific jurisdiction by Washington courts, and in view of our further conclusion that such exercise would not offend notions of “fair play and substantial justice,” we reverse the trial court's order dismissing the Attorney General's complaint for lack of personal jurisdiction and remand for further proceedings.
I
¶ 2 On May 1, 2012, the Attorney General,FN1 acting on behalf of the State and as parens patriae on behalf of persons residing in Washington, brought suit against more than 20 foreign corporate entities.FN2 While geographically diffuse, the defendants had a common characteristic—past participation in the global market for cathode ray tubes (CRTs).FN3 THE ATTORNEY GENEraL broadly Alleged that the defendants had, in violation of the Washington Consumer Protection Act FN4 (CPA), participated in a worldwide conspiracy to raise prices and set production levels in the market for CRTs, which caused Washington State residents and State agencies to pay supracompetitive prices for CRT products.FN5
FN1. At the time that the complaint was filed, the Attorney General of Washington was Robert M. McKenna. The current Attorney General is Robert W. Ferguson.
FN2. These entities were scattered across four continents and ten different countries, including South Korea, Taiwan, China, Japan, Malaysia, Singapore, the United States of America, Mexico, Brazil, and the Netherlands.
FN3. A cathode ray tube is a display technology used in televisions, computer monitors, and other specialized applications. According to the Attorney General, CRTs, until recently, represented the “dominant technology for manufacturing televisions and computer monitors.”
FN4. Ch. 19.86 RCW.
FN5. The Attorney General defined CRT products as “CRTs and products containing CRTs, such as televisions and computer monitors.”
¶ 3 The Attorney General claimed that the defendants manufactured, sold, and/or distributed CRT products, directly or indirectly, to customers throughout the United States and, specifically, in Washington. He further alleged that the actions of the defendants were intended to and did have a direct, substantial, and reasonably foreseeable effect on United States domestic import trade and commerce, and on import trade and commerce into and within Washington. Indeed, he averred that the defendants' alleged conspiracy to fix prices affected billions of dollars in United States commerce and damaged a large number of Washington State agencies and residents.
¶ 4 In support of this, the Attorney General maintained that because, until recently, CRTs were the dominant technology used in displays such as televisions and computer monitors, this translated into the sale of millions of CRT products during the alleged conspiracy period, which resulted in billions of dollars in annual profits to the defendants. The Attorney General alleged that during the entirety of the alleged conspiracy period, North America represented the largest market for CRT televisions and computer monitors, and that the 1995 worldwide market for CRT monitors was 57.8 million units, 28 million of which were purchased in North America. The Attorney General claimed that CRT monitors accounted for over 90 percent of the retail market for computer monitors in North America in 1999 and that CRT televisions accounted for 73 percent of the North American television market in 2004. The Attorney General averred that during the alleged conspiracy period, the CRT industry was dominated by relatively few companies, and that, in 2004, four of the defendants in this case together held a collective 78 percent share of the global CRT markets.
¶ 5 By way of relief, the Attorney General sought (1) injunctive relief, (2) civil penalties, (3) damages for State agencies, and (4) restitution for consumers who purchased CRTs or CRT products, whether directly or indirectly.
¶ 6 After accepting service of process, and prior to any discovery being conducted, certain defendants (collectively Companies FN6) filed motions, supported by affidavits and declarations, to dismiss the Attorney General's complaint for lack of personal jurisdiction pursuant to CR 12(b)(2). These affidavits and declarations contained testimony that the Companies had never sold CRTs or CRT products to Washington customers or done any business in Washington.
FN6. Koninklijke Philips Electronics N.V., Philips Electronics Industries (Taiwan), Ltd., Panasonic Corporation, Hitachi Displays, Ltd., Hitachi Asia, Ltd., Hitachi Electronic Devices (USA), Inc., LG Electronics, Inc., Samsung SDI America, Inc., Samsung SDI Co., Ltd., Samsung SDI (Malaysia) SDN. BHD., Samsung SDI Mexico S.A. DE C.v., Samsung SDI Brasil LTDA., Shenzhen Samsung SDI Co., Ltd., and Tianjin Samsung SDI Co., Ltd.
¶ 7 In response, the Attorney General maintained that, for purposes of resolving the Companies' dispositive motions, the aforementioned affidavits and declarations should not be considered by the trial court. In the event that they were considered, however, the Attorney General requested an opportunity to conduct both general and jurisdictional discovery. The Companies opposed the Attorney General's request.
¶ 8 The trial court granted the Companies' motions and dismissed the Attorney General's complaint as against them. In doing so, the trial court denied the Attorney General's request to conduct discovery. Upon an agreed motion, the trial court entered final judgment with prejudice pursuant to CR 54(b). FN7 The Attorney General filed a timely appeal.
FN7. Judgment Upon Multiple Claims or Involving Multiple Parties. When more than one claim for relief is presented in an action, whether as a claim, counterclaim, cross claim, or third party claim, or when multiple parties are involved, the court may direct the entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an express determination in the judgment, supported by written findings, that there is no just reason for delay and upon an express direction for the entry of judgment. The findings may be made at the time of entry of judgment or thereafter on the court's own motion or on motion of any party. In the absence of such findings, determination and direction, any order or other form of decision, however designated, which adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties shall not terminate the action as to any of the claims or parties, and the order or other form of decision is subject to revision at any time before the entry of judgment adjudicating all the claims and the rights and liabilities of all the parties.
¶ 9 Additionally, the trial court authorized the Companies to request attorney fees and costs. With the exception of the Philips entities, the Companies submitted briefing requesting fees, along with supporting affidavits. The trial court granted their request for fees pursuant to RCW 4.28.185(5). FN8 The Attorney General appeals from this award pursuant to RAP 2.4(g).FN9
FN8. This is the attorney fee provision of Washington's long-arm statute. It states that, “[i]n the event the defendant is personally served outside the state on causes of action enumerated in this section, and prevails in the action, there may be taxed and allowed to the defendant as part of the costs of defending the action a reasonable amount to be fixed by the court as attorneys' fees.” RCW 4.28.185(5).
FN9. “An appeal from a decision on the merits of a case brings up for review an award of attorney fees entered after the appellate court accepts review of the decision on the merits.” RAP 2.4(g).
¶ 10 Certain defendants FN10 sought and obtained discretionary review of two issues related to whether certain claims of the Attorney General were time-barred. That matter has been resolved by separate opinion. State v. LG Electronics, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2035152450" 
 No. 70299–8–I, ––– Wash.App. ––––, 340 P.3d 915, 2014 WL 7338746 (Wash.Ct.App. Dec. 22, 2014). The underlying litigation has been stayed.
FN10. LG Electronics, Inc., LG Electronics U.S.A. Inc., Koninklijke Philips Electronics N.V. a/k/a Royal Philips Electronics N.V., Philips Electronics North America Corporation, Toshiba Corporation, Toshiba America Electronic Components, Inc., Hitachi, Ltd., Hitachi Displays, Ltd., Hitachi Electronic Devices (USA), Inc., and Hitachi Asia, Ltd.
II
¶ 11 The Attorney General contends that the trial court's order dismissing his complaint for lack of personal jurisdiction over the Companies was entered in error. We agree. The allegations in the Attorney General's complaint, when treated as verities, are sufficient to satisfy his prima facie burden of showing that personal jurisdiction comports with due process considerations. Considered together, the Attorney General's allegations demonstrate the following: (1) that the Companies “purposefully” established “minimum contacts” with Washington, (2) that the harm claimed by the Attorney General “arose” from those minimum contacts, and (3) that the exercise of jurisdiction in this matter is consistent with notions of “fair play and substantial justice.”
A
¶ 12 Civil Rule 12 is entitled “Defenses and Objections.” Section (b), entitled “How Presented,” reads as follows:
Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, cross claim, or third party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim upon which relief can be granted, (7) failure to join a party under rule 19. A motion making any of these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, he may assert at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense numbered (6) to dismiss for failure of the pleading to state a claim upon which relief can be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by rule 56.
(Emphasis added.)
[1][2] ¶ 13 Thus, whereas CR 12 envisions the possibility that the submission of evidence by one party may cause a CR 12(b)(6) motion to be converted into a CR 56 motion, it does not, by its terms, envision the same for motions brought pursuant to subsection (b)(2).FN11
FN11. “When interpreting court rules, the court approaches the rules as though they had been drafted by the Legislature.” State v. Greenwood,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1993041609" 
 120 Wash.2d 585, 592, 845 P.2d 971 (1993).
“The language must be given its plain meaning according to English grammar usage.” State v. Raper,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1987054767" 
 47 Wash.App. 530, 536, 736 P.2d 680 (1987).
¶ 14 Nevertheless, our case law does not prohibit the introduction of evidence in support of a motion brought pursuant to CR 12(b)(2). However, when this occurs prior to full discovery, neither CR 12(b) itself, nor controlling case law, provides that the motion be analyzed as if it were brought pursuant to CR 56. Instead, our case law sets out the particular requirements for evaluation of such a CR 12(b)(2) motion.FN12
FN12. After a fair opportunity for discovery, a party may, of course, bring a motion to dismiss for want of personal jurisdiction as a CR 56 motion. Similarly, if the facts are in dispute, and if there is not otherwise a right to have a jury determine the particular facts at issue, CR 12(d) provides for a determinative hearing on the matter prior to trial.
[3][4] ¶ 15 “ ‘When the trial court considers matters outside the pleadings on a motion to dismiss for lack of personal jurisdiction, we review the trial court's ruling under the de novo standard of review for summary judgment.’ ” Columbia Asset Recovery Grp., LLC v. Kelly,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2031892894" 
 177 Wash.App. 475, 483, 312 P.3d 687 (2013) (quoting Freestone Capital Partners LP v. MKA Real Estate Opportunity Fund I, LLC,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2021835909" 
 155 Wash.App. 643, 653, 230 P.3d 625 (2010)). When reviewing a grant of a motion to dismiss for lack of personal jurisdiction, we accept the nonmoving party's factual allegations as true and review the facts and all reasonable inferences drawn from the facts in the light most favorable to the nonmoving party. Freestone,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2021835909" 
 155 Wash.App. at 653–54, 230 P.3d 625; accord Walden v. Fiore,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032778699&ReferencePosition=1119" 
 ––– U.S. ––––, 134 S.Ct. 1115, 1119 n. 2, 188 L.Ed.2d 12 (2014). It is the plaintiff's burden to establish a prima facie case that jurisdiction exists. Freestone,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2021835909" 
 155 Wash.App. at 654, 230 P.3d 625; see also FutureSelect Portfolio Mgmt. Inc. v. Tremont Grp. Holdings, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2031275088" 
 175 Wash.App. 840, 885–86, 309 P.3d 555 (2013) (“The plaintiff has the burden of demonstrating jurisdiction, but when a motion to dismiss for lack of personal jurisdiction is resolved without an evidentiary hearing,” the plaintiff's burden is only that of a prima facie showing of jurisdiction), aff'd, 180 Wash.2d 954, 331 P.3d 29 (2014).
¶ 16 The Companies agree that review is de novo. However, they assert that the allegations in the Attorney General's complaint may not be treated as verities for purposes of determining personal jurisdiction. The Companies contend that when a defendant moves to dismiss for lack of personal jurisdiction and, in doing so, offers affidavits or declarations to rebut the allegations in the plaintiff's complaint, the plaintiff may not rely on the complaint's factual averments but, rather, must submit evidence in order to satisfy its burden of proof. Given that, in support of their motions to dismiss, the Companies offered sworn testimony controverting the Attorney General's allegations, they maintain that it was incumbent upon the Attorney General to offer evidence to substantiate his allegations.FN13 The Companies' position, which is at variance with our prior decisions, is untenable.
FN13. The Companies' position is based on the premise that, in a CR 56 context, the nonmoving party must produce evidence in support of its claims and may not merely rely on the allegations in its complaint or other pleadings. See Baldwin v. Sisters of Providence in Wash., Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1989032433" 
 112 Wash.2d 127, 132, 769 P.2d 298 (1989).
406 ¶ 17 Even where the trial court has considered matters outside the pleadings on a CR 12(b)(2) motion to dismiss for lack of personal jurisdiction, “[f]or purposes of determining jurisdiction, this court treats the allegations in the complaint as established.” Freestone,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2021835909" 
 155 Wash.App. at 654, 230 P.3d 625; accord State v. AU Optronics Corp.,
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 180 Wash.App. 903, 912, 328 P.3d 919 (2014); FutureSelect,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2031275088" 
 175 Wash.App. at 885–86, 309 P.3d 555; SeaHAVN, Ltd. v. Glitnir Bank,
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 154 Wash.App. 550, 563, 226 P.3d 141 (2010); Shaffer v. McFadden,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2005995764" 
 125 Wash.App. 364, 370, 104 P.3d 742 (2005); CTVC of Haw. Co. v. Shinawatra, 82 Wash.App. 699, 708, 919 P.2d 1243, 932 P.2d 664 (1996); Hewitt v. Hewitt,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1995141677" 
 78 Wash.App. 447, 451–52, 896 P.2d 1312 (1995); In re Marriage of Yocum,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1994080377" 
 73 Wash.App. 699, 703, 870 P.2d 1033 (1994); Harbison v. Garden Valley Outfitters, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1993092021" 
 69 Wash.App. 590, 595, 849 P.2d 669 (1993); MBM Fisheries, Inc. v. Bollinger Mach. Shop & Shipyard, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1991029194" 
 60 Wash.App. 414, 418, 804 P.2d 627 (1991): see also Raymond v. Robinson,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2001064239" 
 104 Wash.App. 627, 633, 15 P.3d 697 (2001) (Division Two); Precision Lab. Plastics, Inc. v. Micro Test, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1999173397" 
 96 Wash.App. 721, 725, 981 P.2d 454 (1999) (Division Two); Byron Nelson Co. v. Orchard Mgmt. Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1999110787" 
 95 Wash.App. 462, 467, 975 P.2d 555 (1999) (Division Three). Our Supreme Court has recognized this approach and adopted the same. See FutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033864791" 
 180 Wash.2d 954, 963–64, 331 P.3d 29 (2014) (standard applies when full discovery has not been conducted); Lewis v. Bours,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1992157431" 
 119 Wash.2d 667, 670, 835 P.2d 221 (1992).FN14
FN14. We note the existence of two cases from the electric typewriter era that indicate to the contrary. Access Rd. Builders v. Christenson Elec. Contracting Eng'g Co.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1978108706" 
 19 Wash.App. 477, 576 P.2d 71 (1978) (Division One), and Puget Sound Bulb Exch. v. Metal Bldgs. Insulation Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1973124562" 
 9 Wash.App. 284, 513 P.2d 102 (1973) (Division Two). In both cases, it appears that each party offered evidence and that neither plaintiff sought to have the court treat the allegations in its complaint as established. Neither case discusses the issue as presented herein and both, to the extent that they are inconsistent with recent precedent, have been overtaken by the previously cited, uniform authority from the Supreme Court and all three divisions of the Court of Appeals. Similarly, in Carrigan v. California Horse Racing Board,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1991015350" 
 60 Wash.App. 79, 802 P.2d 813 (1990), which cited to Access Road Builders as authority for treating the motion to dismiss as a CR 56 motion, it does not appear that the plaintiff argued that the court should treat the allegations in the complaint as true.
In this matter, the trial judge did not purport to be holding the Attorney General to the standard of production that must be satisfied in order to withstand a CR 56 motion for summary judgment: “I don't mean that this is a summary judgment motion. I am not trying to convert this into a summary judgment motion.” This disavowal indicates that the trial judge, in spite of his erroneous dismissal of the Attorney General's complaint, understood correctly that, in considering whether to dismiss the Attorney General's complaint for want of personal jurisdiction over the Companies, it was incumbent upon the court to treat as verities the averments contained therein.
407[7] ¶ 18 Resolving jurisdictional matters at an early stage is an important objective; FN15 yet, our liberal notice pleading system, FN16 which allows plaintiffs to “use the discovery process to uncover the evidence necessary to pursue their claims,” tempers this aspiration. Putman v. Wenatchee Valley Med. Ctr., P.S.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2019826792" 
 166 Wash.2d 974, 983, 216 P.3d 374 (2009); FN17 cf. Bryant v. Joseph Tree, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1992097523" 
 119 Wash.2d 210, 222, 829 P.2d 1099 (1992) (“The notice pleading rule contemplates that discovery will provide parties with the opportunity to learn more detailed information about the nature of a complaint.”); Mose v. Mose,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1971122606" 
 4 Wash.App. 204, 209, 480 P.2d 517 (1971) (“the notice pleading concept inherent in the rules anticipates that the issues to be tried will be delineated by pretrial discovery”). See generally FutureSelect,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033864791" 
 180 Wash.2d at 963, 331 P.3d 29 (“At this stage of the litigation, the allegations of the complaint establish sufficient minimum contacts to survive a CR 12(b)(2) motion.... [The defendant] may renew its jurisdictional challenge after appropriate discovery has been conducted.”) Were we to embrace the Companies' position, we would create a false world—one existing solely as the result of litigation strategies. Here, the Companies brought their CR 12(b)(2) motions, submitting factual averments therewith, prior to full discovery taking place. The Companies then successfully resisted the Attorney General's attempt to conduct discovery directed to the personal jurisdiction issue. This is a litigation strategy designed to subvert, rather than advance, the purpose of our liberal notice pleading regime—to facilitate a proper decision on the merits.FN18 See Stansfield v. Douglas County,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2002225263" 
 146 Wash.2d 116, 123, 43 P.3d 498 (2002).
FN15. See, e.g., Sanders v. Sanders,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1964122649" 
 63 Wash.2d 709, 715, 388 P.2d 942 (1964) (“[W]hen jurisdictional problems are left unsettled while various other matters are presented ... [t]he result is too often confusion, guess work and uncertainty, as well as probable delay, hardship and expense to the parties.”).
FN16. “Washington follows notice pleading rules and simply requires a ‘concise statement of the claim and the relief sought.’ ” Champagne v. Thurston County,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2015248488" 
 163 Wash.2d 69, 84, 178 P.3d 936 (2008) (quoting Pac. Nw. Shooting Park Ass'n v. City of Sequim,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2010463631" 
 158 Wash.2d 342, 352, 144 P.3d 276 (2006)); accord CR 8.
FN17. In Putman, our Supreme Court struck down a statute requiring medical malpractice plaintiffs to submit a certificate of merit from a medical expert prior to discovery, ruling that this requirement violated the plaintiffs' right of access to the court, which “ ‘includes the right of discovery authorized by the civil rules.’ ” 166 Wash.2d at 979, 216 P.3d 374 (quoting John Doe v. Puget Sound Blood Ctr.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1991187892" 
 117 Wash.2d 772, 780, 819 P.2d 370 (1991)).
A simple rule emerges from Putman and the cases previously cited: If the defendant's motion to dismiss is to be decided by crediting the averments in the plaintiff's complaint, discovery is not required. However, if the defendant's motion to dismiss is to be decided based on evidence or the lack thereof, full and reasonable discovery must be afforded.
FN18. For this reason, were we to accept the Companies' position, we would be compelled to conclude that the trial court abused its discretion when it refused to permit the Attorney General to conduct jurisdictional discovery.
[8] ¶ 19 We need not disrupt our notice pleading regime in an effort to accommodate defendants following the invocation of a CR 12(b)(2) affirmative defense. In fact, accommodation has been made by rule. CR 12(d) permits any party to seek an evidentiary hearing prior to trial when “lack of jurisdiction over the person” has been raised as an affirmative defense pursuant to CR 12(b)(2): “[U]nless the court orders that the hearing and determination thereof be deferred until the trial,” “[t]he defenses specifically enumerated (1)-(7) in section (b) of this rule ... shall be heard and determined before trial on application of any party.” CR 12(d). Following an evidentiary hearing, the plaintiff's burden is no longer that of a prima facie showing. Cf. FutureSelect,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2031275088" 
 175 Wash.App. at 885–86, 309 P.3d 555 (“when a motion to dismiss for lack of personal jurisdiction is resolved without an evidentiary hearing,” the plaintiff's burden is only that of a prima facie showing).
409 ¶ 20 In spite of this accommodation, it is apparent, given the Companies' litigation strategy—for instance, their opposition to the Attorney General's request that he be allowed to participate in general and jurisdictional discovery—that their objective has been to avoid engaging in discovery. While not unusual or inherently problematic, this objective—when pursued in a manner antithetical to the purpose of notice pleading and the structure of the Civil Rules—must be rebuffed. Accordingly, we decline to countenance the submittal of sworn testimony as a means of compelling plaintiffs to substantiate their allegations at the pleadings stage. Because the allegations in the complaint are treated as established, when a CR 12(b)(2) motion is made prior to full discovery, any individual allegation cannot be defeated by a statement to the contrary in a declaration submitted in support of the motion to dismiss.FN19
FN19. The effect of our decision is not to mandate that affidavits or declarations submitted in support of a motion to dismiss be henceforth stricken. We hold only that such submissions do not alter the manner in which we treat the allegations in the complaint.
¶ 21 With this articulation of the proper standard of review accomplished, we proceed to set forth and examine in some detail the legal principles pertinent to the due process analysis conducted herein.
B
¶ 22 The Attorney General asserts specific personal jurisdiction over the Companies pursuant to RCW 19.86.160—the long-arm provision of the CPA:
Personal service of any process in an action under this chapter may be made upon any person outside the state if such person has engaged in conduct in violation of this chapter which has had the impact in this state which this chapter reprehends. Such persons shall be deemed to have thereby submitted themselves to the jurisdiction of the courts of this state within the meaning of RCW 4.28.180 and 4.28.185.
410[11] ¶ 23 This provision “extends the jurisdiction of Washington courts to persons outside its borders” and “ ‘is intended to operate to the fullest extent permitted by due process.’ ” AU Optronics,
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 180 Wash.App. at 914, 328 P.3d 919 (quoting In re Marriage of David–Oytan,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2029136080" 
 171 Wash.App. 781, 798, 288 P.3d 57 (2012), review denied, 177 Wash.2d 1017, 304 P.3d 114 (2013)). Our “exercise of jurisdiction under RCW 19.86.160 must satisfy both the statute's requirements and due process.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 914, 328 P.3d 919. The Companies limit their jurisdictional challenge to the State's alleged attempt to violate due process.
¶ 24 A framework for analyzing whether Washington courts may exercise personal jurisdiction consistent with the Due Process Clause—derived from certain United States Supreme Court decisions discussed infra—has emerged.
(1) That purposeful “minimum contacts” exist between the defendant and the forum state; (2) that the plaintiff's injuries “arise out of or relate to” those minimum contacts; and (3) that the exercise of jurisdiction be reasonable, that is, that jurisdiction be consistent with notions of “fair play and substantial justice.”
 Grange Ins. Ass'n v. State,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1988078860" 
 110 Wash.2d 752, 758, 757 P.2d 933 (1988) (citing Burger King Corp. v. Rudzewicz,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. 462, 472–78, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985)); accord Failla v. FixtureOne Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&ReferencePositionType=S&SerialNum=2034488514&ReferencePosition=1116" 
 181 Wash.2d 642, 336 P.3d 1112, 1116 (2014); FutureSelect,
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 180 Wash.2d at 963–64, 331 P.3d 29: AU Optronics,
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 180 Wash.App. at 914, 328 P.3d 919.
¶ 25 While this framework may serve as a useful analytical tool, given its derivation, its value is dependent upon ascertaining the manner in which the United States Supreme Court has applied the principles embodied therein. In recognition of this, we turn our attention to the United States Supreme Court's personal jurisdiction jurisprudence.
[12][13]
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[14] ¶ 26 “The Due Process Clause of the Fourteenth Amendment constrains a State's authority to bind a nonresident defendant to a judgment of its courts.” Walden,
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 134 S.Ct. at 1121. “The canonical opinion in this area remains International Shoe Co. v. Washington,
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 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945), in which [the United States Supreme Court] held that a State may authorize its courts to exercise personal jurisdiction over an out-of-state defendant if the defendant has “certain minimum contacts with [the State] such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” ' ” Daimler AG v. Bauman,
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 –––U.S. ––––, 134 S.Ct. 746, 754, 187 L.Ed.2d 624 (2014) (internal quotation marks omitted) (quoting Goodyear Dunlop Tires Operations, S.A. v. Brown,
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 –––U.S. ––––, 131 S.Ct. 2846, 2853, 180 L.Ed.2d 796 (2011)). “International Shoe 's conception of ‘fair play and substantial justice’ presaged the development of two categories of personal jurisdiction,” commonly referred to as “specific jurisdiction” and “general jurisdiction.” Daimler,
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 134 S.Ct. at 754. Specific jurisdiction, which since “ ‘has become the centerpiece of modern jurisdictional theory,’ ” requires that suit arise out of or relate to the defendant's contacts with the forum. Daimler,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032535459&ReferencePosition=754" 
 134 S.Ct. at 754–55 (quoting Goodyear,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554476&ReferencePosition=2854" 
 131 S.Ct. at 2854). General jurisdiction, which since “ ‘[has played] a reduced role,’ ” permits the exercise of personal jurisdiction over a nonresident defendant where the defendant's “ ‘continuous corporate operations within a state [are] so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities.’ ” Daimler,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032535459&ReferencePosition=754" 
 134 S.Ct. at 754–55 (alterations in original) (quoting Goodyear,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554476&ReferencePosition=2854" 
 131 S.Ct. at 2854; Int'l Shoe,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1945114956" 
 326 U.S. at 318, 66 S.Ct. 154).FN20
FN20. The United States Supreme Court has condemned the “ ‘elid [ing]’ ” of “ ‘the essential difference[s]’ ” between specific and general jurisdiction, observing that “[a]lthough the placement of a product into the stream of commerce ‘may bolster an affiliation germane to specific jurisdiction,’ ... such contacts ‘do not warrant a determination that, based on those ties, the forum has general jurisdiction over a defendant.’ ” Daimler,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032535459&ReferencePosition=757" 
 134 S.Ct. at 757 (quoting Goodyear,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554476&ReferencePosition=2855" 
 131 S.Ct. at 2855, 2857). We are careful to note that our analysis herein is limited to determining whether specific jurisdiction may be exercised over the Companies.
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[18] ¶ 27 “ ‘[T]he constitutional touchstone’ of the determination whether an exercise of personal jurisdiction comports with due process ‘remains whether the defendant purposefully established “minimum contacts” in the forum State.’ ” Asahi Metal Indus. Co. v. Superior Court of Cal., Solano County,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1987023339" 
 480 U.S. 102, 108–09, 107 S.Ct. 1026, 94 L.Ed.2d 92 (1987) (plurality opinion) (alteration in original) (quoting Burger King Corp. v. Rudzewicz,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. 462, 474, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985)): accord Hanson v. Denckla,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1958121475" 
 357 U.S. 235, 253, 78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958). The minimum contacts “ inquiry ... ‘focuses on “the relationship among the defendant, the forum, and the litigation.” ’ ” Walden,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032778699&ReferencePosition=1121" 
 134 S.Ct. at 1121 (quoting Keeton v. Hustler Magazine, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1984114017" 
 465 U.S. 770, 775, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984)) (quoting Shaffer v. Heitner,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1977118837" 
 433 U.S. 186, 204, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977)): accord Failla v. FixtureOne Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&ReferencePositionType=S&SerialNum=2034488514&ReferencePosition=1116" 
 181 Wash.2d 642, 336 P.3d 1112, 1116 (2014). Indeed, “[d]ue process requires that a defendant be haled into court in a forum State based on his own affiliation with the State, not based on the ‘random, fortuitous, or attenuated’ contacts he makes by interacting with other persons affiliated with the State.” Walden,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2032778699&ReferencePosition=1123" 
 134 S.Ct. at 1123 (quoting Burger King,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. at 475, 105 S.Ct. 2174). In view of this, “the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum,” but, “[r]ather, it is that the defendant's conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.” World–Wide Volkswagen Corp. v. Woodson,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 444 U.S. 286, 297, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980). Thus, it has been said that “[t]he forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.” World–Wide Volkswagen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980103085" 
 444 U.S. at 297–98, 100 S.Ct. 580 (emphasis added).
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[21] ¶ 28 “The strictures of the Due Process Clause forbid a state court to exercise personal jurisdiction ... under circumstances that would offend “ ‘traditional notions of fair play and substantial justice.” ’ ” Asahi,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1987023339" 
 480 U.S. at 113, 107 S.Ct. 1026 (quoting Int'l Shoe,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1945114956" 
 326 U.S. at 316, 66 S.Ct. 154) (quoting Milliken v. Meyer,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1941121795" 
 311 U.S. 457, 463, 61 S.Ct. 339, 85 L.Ed. 278 (1940)). Thus, “[o]nce it has been decided that a defendant purposefully established minimum contacts within the forum State, these contacts may be considered in light of other factors to determine whether the assertion of personal jurisdiction would comport with ‘fair play and substantial justice.’ ” Burger King,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. at 476, 105 S.Ct. 2174 (quoting Int'l Shoe,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1945114956" 
 326 U.S. at 320, 66 S.Ct. 154). “[M]inimum requirements inherent in the concept of ‘fair play and substantial justice’ may defeat the reasonableness of jurisdiction even if the defendant has purposefully engaged in forum activities.” Burger King,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. at 477–78, 105 S.Ct. 2174. “[C]ourts in ‘appropriate case[s]’ may evaluate ‘the burden on the defendant,’ ‘the forum State's interest in adjudicating the dispute,’ ‘the plaintiff's interest in obtaining convenient and effective relief,’ ‘the interstate judicial system's interest in obtaining the most efficient resolution of controversies,’ and the ‘shared interest of the several States in furthering fundamental substantive social policies.’ ” Burger King,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1985125841" 
 471 U.S. at 477, 105 S.Ct. 2174 (second alteration in original) (quoting World–Wide Volkswagen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 444 U.S. at 292, 100 S.Ct. 559).
[22] ¶ 29 In 2011, the United States Supreme Court revisited its personal jurisdiction jurisprudence in the noteworthy case of J. McIntyre Machinery, Ltd. v. Nicastro,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2025554472" 
 ––– U.S. ––––, 131 S.Ct. 2780, 180 L.Ed.2d 765 (2011). Although the decision failed to yield a majority opinion, Justice Breyer's concurring opinion, which—as the opinion setting forth the narrowest ground of decision—represents the Court's holding,FN21 expounded upon familiar, but often difficult to administer, principles. Given that the decision is instructive in resolving the matter before us, we examine it in some detail.
FN21. Because the Court's plurality opinion did not garner assent among at least five justices, we must, in order to ascertain the Court's holding, determine whether the plurality opinion or the concurrence decided the case on the narrowest grounds. See, e.g., Marks v. United States,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1977118739" 
 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977). Consistent with our recent decision in AU Optronics, we conclude that Justice Breyer's concurring opinion represents the more narrow ground of decision and is, thus, the Court's holding. 180 Wash.App. at 919, 328 P.3d 919
¶ 30 The facts in J. McIntyre are relatively straightforward. A British manufacturer sold metal shearing machines to a United States distributor, which, in turn, marketed and sold the machines throughout the United States. 131 S.Ct. at 2786 (plurality opinion). A single machine, which had been manufactured in Britain, was sold by the United States distributor to a New Jersey company.FN22 J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2786" 
 131 S.Ct. at 2786 (plurality opinion). Thereafter, Robert Nicastro, an employee of the New Jersey company, seriously injured his hand while using the machine. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2786" 
 131 S.Ct. at 2786 (plurality opinion). Nicastro subsequently filed suit against the British manufacturer in New Jersey. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2786" 
 131 S.Ct. at 2786 (plurality opinion). The New Jersey Supreme Court held that because the manufacturer knew or reasonably should have known “that its products are distributed through a nationwide distribution system that might lead to those products being sold in any of the fifty states,” New Jersey courts could, consistent with the Due Process Clause, exercise jurisdiction over the manufacturer. Nicastro v. McIntyre Mach. Am., Ltd.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000162&FindType=Y&SerialNum=2021257327" 
 201 N.J. 48, 76–78, 987 A.2d 575 (2010).
FN22. Whereas the plurality opinion stated that “no more than four machines ... ended up in New Jersey,” Justice Breyer's concurring opinion stated, “The American Distributor on one occasion sold and shipped one machine to a New Jersey customer.” J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2791" 
 131 S.Ct. at 2791. As explained herein, Justice Breyer's opinion controls and, thus, we presume that only one machine entered New Jersey.
¶ 31 The United States Supreme Court reversed; however, the case produced no majority opinion—four justices signed Justice Kennedy's plurality opinion, two justices signed Justice Breyer's concurring opinion, and three justices signed Justice Ginsburg's dissenting opinion. While the plurality opinion and the concurring opinion relied on different reasoning, both reached the same conclusion: a foreign manufacturer's sale of its products through an independent, nationwide distribution system is not sufficient, absent something more, for a state to assert personal jurisdiction over the manufacturer when only one of its products enters a state and causes injury in that state. Compare J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2791" 
 131 S.Ct. at 2791 (plurality opinion), with Id. at 2892 (Breyer, J., concurring in the judgment).
¶ 32 The plurality identified the appropriate inquiry as focusing on “the defendant's actions, not his expectations.” J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2789" 
 131 S.Ct. at 2789 (plurality opinion). The plurality required evidence that the foreign defendant “targeted” the forum state in some fashion. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2789" 
 131 S.Ct. at 2789–90 (plurality opinion). That it was simply foreseeable that the defendant's products might be distributed in the forum state—or in all 50 states, for that matter—was insufficient. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2789" 
 131 S.Ct. at 2789–90 (plurality opinion). Therefore, despite evidence that the British manufacturer had targeted the United States (by virtue of utilizing a nationwide distributor), given that there was no evidence showing that the manufacturer had targeted New Jersey specifically, the plurality reasoned that New Jersey could not exercise personal jurisdiction over the manufacturer. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2790" 
 131 S.Ct. at 2790–91 (plurality opinion).
¶ 33 Justice Breyer concurred in the judgment, yet he voiced his disapproval of the plurality's “strict rules that limit jurisdiction where a defendant does not ‘inten[d] to submit to the power of a sovereign’ and cannot ‘be said to have targeted the forum.’ ” J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2793" 
 131 S.Ct. at 2793 (Breyer, J., concurring in the judgment) (alteration in original) (quoting Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2788" 
 at 2788). Justice Breyer explained that because certain issues with “serious commercial consequences ... are totally absent in this case,” strict adherence to prior precedents “and the limited facts found by the New Jersey Supreme Court” was the better approach. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2793" 
 131 S.Ct. at 2793–94 (Breyer, J., concurring in the judgment).
¶ 34 He also rejected the New Jersey Supreme Court's “absolute approach,” in which “a producer is subject to jurisdiction for a products-liability action so long as it ‘knows or reasonably should know that its products are distributed through a nationwide distribution system that might lead to those products being sold in any of the fifty states.’ ” J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2793" 
 131 S.Ct. at 2793 (Breyer, J., concurring in the judgment) (quoting Nicastro,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000162&FindType=Y&SerialNum=2021257327" 
 201 N.J. at 76–77, 987 A.2d 575). He disavowed this formulation as inconsistent with prior precedent.
For one thing, to adopt this view would abandon the heretofore accepted inquiry of whether, focusing upon the relationship between “the defendant, the forum, and the litigation,” it is fair, in light of the defendant's contacts with that forum, to subject “the defendant to suit there.” Shaffer v. Heitner,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1977118837" 
 433 U.S. 186, 204, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977) (emphasis added). It would ordinarily rest jurisdiction instead upon no more than the occurrence of a product-based accident in the forum State. But this Court has rejected the notion that a defendant's amenability to suit “travel[s] with the chattel.” World–Wide Volkswagen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 444 U.S., at 296, 100 S.Ct. 559.
For another, I cannot reconcile so automatic a rule with the constitutional demand for “minimum contacts” and “purposeful[l] avail[ment],” each of which rest upon a particular notion of defendant-focused fairness. Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 at 291, 297, 100 S.Ct. 559 (internal quotation marks omitted). A rule like the New Jersey Supreme Court's would permit every State to assert jurisdiction in a products-liability suit against any domestic manufacturer who sells its products (made anywhere in the United States) to a national distributor, no matter how large or small the manufacturer, no matter how distant the forum, and no matter how few the number of items that end up in the particular forum at issue.
 J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2793" 
 131 S.Ct. at 2793 (Breyer, J., concurring in the judgment) (alteration in original).
¶ 35 In Justice Breyer's estimation, “the outcome of this case is determined by our precedents”—in particular, World–Wide Volkswagen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 444 U.S. 286, 100 S.Ct. 559, and Asahi,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1987023339" 
 480 U.S. 102, 107 S.Ct. 1026. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2791" 
 131 S.Ct. at 2791–92 (Breyer, J., concurring in the judgment). Justice Breyer explained that evidence of either a “ ‘regular ... flow’ or ‘regular course’ of sales” FN23 in the forum State or of “ ‘something more,’ such as special state-related design, advertising, advice, marketing, or anything else” was necessary in order to support New Jersey's assertion of jurisdiction. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2792" 
 131 S.Ct. at 2792 (Breyer, J., concurring in the judgment). Given the absence of either, Justice Breyer concluded that there was no evidence showing that the British manufacturer “ ‘purposefully avail[ed] itself of the privilege of conducting activities' within New Jersey, or that it delivered its goods in the stream of commerce ‘with the expectation that they [would] be purchased’ by New Jersey users.” J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2792" 
 131 S.Ct. at 2792 (Breyer, J., concurring in the judgment) (first alteration in original) (quoting World–Wide Volkswagen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 444 U.S. at 297–98, 100 S.Ct. 559).
FN23. The phrases “ ‘regular ... flow’ or ‘regular course’ of sales” originated from Justice Brennan's and Justice Stevens's separate concurring opinions in Asahi

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1987023339" 
. 480 U.S. at 117, 122, 107 S.Ct. 1026.
¶ 36 Justice Breyer did not offer a mathematically precise means of computing the requisite incidence or volume of sales that must occur in a forum state in order to constitute sufficient minimum contacts. Nonetheless, in seeking to ascertain a threshold above which a certain incidence or volume of sales will constitute a “regular flow” or “regular course,” certain observations made by Justice Breyer are revealing.
¶ 37 In rejecting the New Jersey Supreme Court's “absolute approach,” as irreconcilable “with the constitutional demand for ‘minimum contacts' and ‘purposefu[l] avail[ment],’ each of which rest upon a particular notion of defendant-focused fairness,” Justice Breyer was troubled by the potential for a small foreign manufacturer to be haled into court in a distant forum by virtue of a large distributor's sale of a single product made by the manufacturer.
What might appear fair in the case of a large manufacturer which specifically seeks, or expects, an equal-sized distributor to sell its product in a distant State might seem unfair in the case of a small manufacturer (say, an Appalachian potter) who sells his product (cups and saucers) exclusively to a large distributor, who resells a single item (a coffee mug) to a buyer from a distant State (Hawaii)....
....
It may be that a larger firm can readily “alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to consumers, or, if the risks are too great, severing its connection with the State.” World–Wide Volkswagen, supra,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1980101293" 
 at 297, 100 S.Ct. 559. But manufacturers come in many shapes and sizes. It may be fundamentally unfair to require a small Egyptian shirt maker, a Brazilian manufacturing cooperative, or a Kenyan coffee farmer, selling its products through international distributors, to respond to products-liability tort suits in virtually every State in the United States, even those in respect to which the foreign firm has no connection at all but the sale of a single (allegedly defective) good.
 J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2793" 
 131 S.Ct. at 2793–94 (Breyer, J., concurring in the judgment).
¶ 38 The above-quoted passage, considered in concert with Justice Breyer's application of World–Wide Volkswagen and Asahi, leads to an inference that the minimum contacts inquiry, as viewed by Justice Breyer, seeks to determine whether the incidence or volume of sales into a forum signifies something systematic—informed by either the purpose or the expectation of the foreign manufacturer—such that it is fair, in light of the relationship between the defendant, the forum, and the litigation, to subject the foreign defendant to personal jurisdiction in the forum. Stated differently, if the incidence or volume of sales into a forum points to something systematic—as opposed to anomalous—then “purposeful availment” will be found.FN24, FN25
FN24. The presence of state-related design, advertising, advice marketing, or anything else that could fall within that which has been described as “something more,” will inform the foregoing inquiry and, in some instances, may be sufficient to sustain the exercise of personal jurisdiction.
FN25. Justice Ginsburg's dissenting opinion, which was joined by Justices Sotomayor and Kagan, reasoned that the manufacturer—by virtue of “engag [ing] a U.S. company to promote and distribute the manufacturer's products, not in any particular State, but anywhere and everywhere in the United States the distributor can attract purchasers”—had purposefully availed itself of the privilege of conducting business in all states, including New Jersey. J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2799" 
 131 S.Ct. at 2799, 2801 (Ginsburg, J., dissenting). From this reasoning it may be inferred that, even in the absence of a substantial volume of sales into a forum state, Justices Ginsburg, Sotomayor, and Kagan would still find purposeful availment in the event that a foreign manufacturer targeted a national market. It may be further deduced that the three dissenting justices in J. McIntyre would be at least as amenable as the two concurring justices, if not more so, to the notion that purposeful availment is satisfied when a plaintiff alleges that a foreign manufacturer, in targeting a national market, intended or expected that its products would be sold in one of the several states, and that such products were, in fact, sold into the forum state in substantial volume. Thus, any case in which the facts satisfied the demands of the two concurring justices would also satisfy the demands of the three dissenting justices, resulting in a majority decision, if not a unified majority view.
C
¶ 39 This court's prior interpretation of J. McIntyre is consistent with the foregoing assessment. Recently, in AU Optronics, we were given occasion to interpret and apply J. McIntyre in a factual context similar to the one presented by this appeal. In AU Optronics, the Attorney General of Washington brought suit against 20 defendants, including a foreign corporation that successfully moved, on its own behalf, to dismiss the complaint for lack of personal jurisdiction. 180 Wash.App. at 908, 911–12, 328 P.3d 919. In asserting personal jurisdiction over the foreign corporation, the Attorney General alleged that it had, in violation of the CPA, manufactured and distributed LCD panels as component parts for retail consumer goods, which were then sold by third parties in high volume throughout the United States, including in Washington. AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 908–09, 328 P.3d 919.
¶ 40 After closely examining J. McIntyre, we held that the foreign manufacturer's alleged violation of the CPA “plus a large volume of expected and actual sales established sufficient minimum contacts for a Washington court to exercise specific jurisdiction over it.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919. In so holding, we emphasized the fact that the foreign manufacturer “understood the third parties would sell products containing its LCD panels throughout the United States, including large numbers of those products in Washington.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919. This was apparent, in part, by virtue of the fact that the foreign manufacturer “sold its LCD panels to a particular global consumer electronics manufacturer that sold products containing these panels nationwide and in Washington through national electronic appliance distribution chains.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919.
¶ 41 While acknowledging that “ ‘nationwide distribution of a foreign manufacturer's products is not sufficient to establish jurisdiction over the manufacturer when that effort results in only a single sale in the forum state,’ ” we concluded that “the record here shows that during the conspiracy period, various companies and retailers sold millions of dollars' worth of products containing [the foreign manufacturer's] LCD panels in Washington.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924–25, 328 P.3d 919 (quoting Willemsen v. Invacare Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. 191, 203, 282 P.3d 867 (2012), cert. denied, – –– U.S. ––––, 133 S.Ct. 984, 184 L.Ed.2d 762 (2013)). Consequently, as alleged “[s]ales to Washington consumers were not isolated; rather, they indicated a “ ‘regular ... flow’ ” or “ ‘regular course’ ” of sales in Washington.” FN26 AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 925, 328 P.3d 919 (quoting J. McIntyre,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&ReferencePositionType=S&SerialNum=2025554472&ReferencePosition=2792" 
 131 S.Ct. at 2792).
FN26. In dicta, we observed that the foreign manufacturer “also entered into a master purchase agreement” with another company “in which the company agreed to obtain and maintain all necessary U.S. regulatory approval.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919. We also noted that representatives of the foreign manufacturer “met with various companies in Washington and in other states.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919. While it is possible that these circumstances alone could have been sufficient to satisfy due process, they were not, in that instance, necessary to do so.
¶ 42 Our decision in AU Optronics was based on the analysis of J. McIntyre adopted by the Oregon Supreme Court in Willemsen v. Invacare Corporation,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. 191, 282 P.3d 867. AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 922, 328 P.3d 919.FN27 In Willemsen, a Taiwanese manufacturer of battery chargers, CTE, supplied its products for installation in motorized wheelchairs that were built by an Ohio corporation, Invacare. 352 Or. at 194, 282 P.3d 867. Invacare then sold the wheelchairs throughout the United States, including in Oregon. Willemsen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. at 194, 282 P.3d 867. In Oregon, between 2006 and 2007, Invacare sold 1,166 motorized wheelchairs, nearly all of which came equipped with CTE's battery chargers. Willemsen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. at 196, 282 P.3d 867. After their mother died in a fire, which was allegedly caused by a defect in CTE's battery charger, the plaintiffs filed suit against CTE in Oregon. Willemsen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. at 194, 282 P.3d 867.
FN27. In response to the foreign manufacturer's contention that Willemsen 's reasoning conflicted with our Supreme Court's decision in Grange Ins. Ass'n v. State,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000661&FindType=Y&SerialNum=1988078860" 
 110 Wash.2d 752, 757 P.2d 933, we explained that the analysis in Willemsen was based upon Justice Breyer's concurring opinion in J. McIntyre, and that Grange “predates the United States Supreme Court's more recent interpretations of the federal due process clause.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 925, 328 P.3d 919.
¶ 43 Relying on Justice Breyer's concurrence in J. McIntyre, the Oregon Supreme Court determined, “The sale of the CTE battery charger in Oregon that led to the death of plaintiffs' mother was not an isolated or fortuitous occurrence.” Willemsen,
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 352 Or. at 203, 282 P.3d 867. Given that “the sale of over 1,100 CTE battery chargers within Oregon over a two-year period shows a “ ‘regular ... flow’ ” or “ ‘regular course’ ” of sales in Oregon,” the court held that sufficient minimum contacts existed to exercise specific jurisdiction over CTE. Willemsen,
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 352 Or. at 203–04, 282 P.3d 867 (internal quotation marks omitted) (quoting J. McIntyre,
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 131 S.Ct. at 2792 (Breyer, J., concurring in the judgment)). “Put differently, the pattern of sales of CTE's battery chargers in Oregon establishes a ‘relationship between “the defendant, the forum, and the litigation,” [such that] it is fair, in light of the defendant's contacts with [this] forum, to subject the defendant to suit [h]ere.’ ” Willemsen,
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 352 Or. at 207, 282 P.3d 867 (alterations in original) (quoting J. McIntyre,
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 131 S.Ct. at 2793 (Breyer, J., concurring in the judgment) (quoting Shaffer,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1977118837" 
 433 U.S. at 204, 97 S.Ct. 2569)).
¶ 44 Having set forth in some detail the precedents upon which we rely in resolving this matter, we now apply them to the facts herein.
D
¶ 45 The Attorney General contends that Washington's exercise of jurisdiction over the Companies is consistent with due process. This is so, he asserts, because (1) the large volume of CRT products that entered Washington constituted a regular flow or regular course of sales, (2) the Attorney General's claims arose from the Companies' contacts with Washington because consumers were injured by paying inflated prices as a result of the Companies' price-fixing, and (3) the concern for otherwise remediless consumers and the danger of insulating foreign manufacturers from the reach of Washington antitrust laws outweigh any inconvenience to the Companies. We agree.
[23] ¶ 46 “Although ‘[t]o be sure, nationwide distribution of a foreign manufacturer's products is not sufficient to establish jurisdiction over the manufacturer when that effort results in only a single sale in the forum state,’ ” the presence of “a large volume of expected and actual sales” establishes sufficient minimum contacts to support the exercise of jurisdiction. AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 924, 328 P.3d 919 (quoting Willemsen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2028235812" 
 352 Or. at 203, 282 P.3d 867). While the facts in this case differ from those in J. McIntyre—as well as the precedents upon which Justice Breyer relied—the reasoning set forth in his opinion therein nevertheless dictates the outcome in this matter.
¶ 47 As alleged, the defendants, together, exercised hegemony over a prodigious industry responsible for manufacturing and supplying critical component parts to be integrated into consumer technology products, which were ubiquitous in North America during the turn of the century. The defendants understood that third parties would sell products containing their CRT component parts throughout the United States, including large numbers of those products in Washington. Their actions were intended to and did, in fact, result in “substantial” harm to “a large number of Washington State agencies and residents.”
[24] ¶ 48 Applying the teachings of Justice Breyer in J. McIntyre, we conclude that the Companies, by virtue of the substantial volume of sales that took place in Washington, “purposefully availed” themselves of the privilege of conducting activities within Washington. A reasonable inference to be drawn from the Attorney General's allegations, which we treat as verities at this stage of the litigation, is that a “regular flow” or “regular course” of sales into Washington during the conspiracy period did, in fact, occur. The presence, in large quantity, of the defendants' products in Washington demonstrates that their contacts were not random, fortuitous, or attenuated. Instead, they point to a systematic effort by the defendants to avail themselves of the privilege of conducting business in Washington. Thus, Justice Breyer's concern of a small foreign manufacturer being haled into court based on an anomalous sale of one of its products by a large distributor is not implicated herein. In view of the foregoing, we conclude that the Companies purposefully established minimum contacts with Washington.FN28
FN28. As indicated, supra at n. 24, while the presence of “something more” may be sufficient, under certain circumstances, to establish “purposeful availment,” it is not necessary where, as here, a substantial volume of sales occurred in the forum.
[25] ¶ 49 “Due process also requires the [Attorney General] to show this cause of action arises from [the Companies'] indirect sales to Washington consumers.” AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 925, 328 P.3d 919. The Attorney General claims that, as a result of the defendants' price-fixing conduct, Washington State agencies and residents paid supracompetitive prices for CRT products, which resulted in injury to them. The Companies argue that consumers purchased CRT products from independent third parties. We rejected a similar argument in AU Optronics,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004645&FindType=Y&SerialNum=2033330529" 
 180 Wash.App. at 925, 328 P.3d 919, and do so here.
[26] ¶ 50 While we conclude that the Attorney General has sufficiently alleged both that the Companies “purposefully availed” themselves of the privilege of doing business in Washington and that his cause of action “arises from” their indirect sales to Washington consumers, we must still determine whether the exercise of personal jurisdiction would offend traditional notions of fair play and substantial justice. See Asahi,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1987023339" 
 480 U.S. at 113, 107 S.Ct. 1026. We have “consider[ed] ‘the quality, nature, and extent of the defendant's activity in Washington, the relative convenience of the plaintiff and the defendant in maintaining the action here, the benefits and protection of Washington's laws afforded the parties, and the basic equities of the situation.’ ” AU Optronics,
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 180 Wash.App. at 926, 328 P.3d 919 (quoting CTVC of Haw., 82 Wash.App. at 720, 919 P.2d 1243, 932 P.2d 664).
¶ 51 The Attorney General alleged that the defendants manufactured, sold, and/or distributed millions of CRTs and CRT products to customers throughout the United States and in Washington during the conspiracy period. He alleged that the actions of the defendants were intended to and did have a direct, substantial, and reasonably foreseeable effect on import trade and commerce into and within Washington.
¶ 52 Although it may be inconvenient for the Companies to defend in Washington, this inconvenience does not outweigh the strong interest that Washington has in providing a forum in which recovery on behalf of indirect purchasers may be pursued. See AU Optronics,
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 180 Wash.App. at 927, 328 P.3d 919 (given that indirect purchasers in Washington have no private right of action, the benefits and protections of Washington law favor the exercise of jurisdiction). Nor does any inconvenience outweigh the inequitable result that would occur if the Companies were insulated from liability simply because other defendants could provide sources of compensation. See AU Optronics,
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 180 Wash.App. at 928, 328 P.3d 919 (“Considering modern economic structures, it is unreasonable to expect that [a foreign manufacturer] would target Washington consumers directly.”)
¶ 53 We hold that requiring the Companies to appear and defend in Washington does not offend traditional notions of fair play and substantial justice. The Attorney General's allegations were sufficient to withstand the Companies' dispositive CR 12(b)(2) motions and, thus, the trial court erred by dismissing the Attorney General's complaint against them.
III
¶ 54 The Companies seek to recover attorney fees on appeal. The Attorney General seeks reversal of the attorney fees awarded to the Companies in the trial court. Given that the Companies are no longer “prevailing parties,” we reverse the award of fees in the trial court and decline to award fees on appeal.
¶ 55 Reversed and remanded.
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Opinion
JAMES, J., for the Court:
*1 ¶ 1. Franklin Collection Service appeals an unemployment-compensation-benefits decision. We find no error and affirm.
 
FACTS AND PROCEDURAL HISTORY
¶ 2. Angelica Westbrook was employed for ten months as a collector with Franklin Collection Service. Brittany Thomas, a collection supervisor, testified that Westbrook was fired after Westbrook told a debtor that a $15 processing fee was an interest charge during a collection phone call. Since Franklin Collection did not assess or collect interest on debt payments, Westbrook’s statement was in violation of the Fair Debt Collection Practices Act (FDCPA) and Franklin Collection’s company policy. According to Franklin Collection’s policy, any violation of the FDCPA meant automatic termination.
 
¶ 3. After her termination, Westbrook filed for unemployment benefits. A Mississippi Department of Employment Security (MDES) claims examiner interviewed Westbrook. Franklin Collection, in response, submitted a U1–21A form indicating that Westbrook was discharged for giving false information regarding a processing fee, which violated the FDCPA. The claims examiner approved Westbrook’s claims on the ground that Franklin Collection had not shown that it discharged Westbrook for misconduct.
 
¶ 4. Franklin Collection appealed and a telephonic hearing was held before an administrative law judge (ALJ). Thomas testified on the employer’s behalf. Thomas, herself, along with a collection manager, reviewed the call that led to Westbrook’s termination. Thomas testified that she heard Westbrook say that the processing fee was interest on the debtor’s account. Thomas also testified that there had not been any similar incidents with Westbrook. Westbrook, however, denied having made the statement and further stated that if she had she did not remember doing so. The ALJ affirmed the claims examiner’s determination, finding that Franklin Collection failed to prove misconduct. The ALJ found that Franklin Collection failed to prove that Westbrook willfully or deliberately disregarded the employer’s interests.
 
¶ 5. Franklin Collection appealed the ALJ’s ruling to the Board of Review. Adopting the findings of fact and decision of the ALJ, the Board affirmed. Franklin Collection then appealed to the Circuit Court of Lee County, which affirmed. Franklin Collection now appeals to this Court, raising the following issues: (1) whether Westbrook’s action constituted misconduct under the law, (2) whether MDES’s decision was arbitrary and capricious, and (3) whether MDES’s decision is supported by substantial evidence.
 
STANDARD OF REVIEW
¶ 6. In reviewing the decision of MDES, this Court will overturn the agency’s decision only where the decision: “(1) is not support by substantial evidence, (2) is arbitrary or capricious, (3) is beyond the scope or power granted to the agency, or (4) violates [the claimant’s] constitutional rights.” Maxwell v. Miss. Emp’t Sec. Comm’n, 792 So.2d 1031, 1032(¶ 7) (Miss.Ct.App.2001). “The findings of the Board of Review as to the facts, if supported by evidence and in the absence of fraud, shall be conclusive, and the jurisdiction of the court shall be confined to question of law.” Miss.Code Ann. § 71–5–531 (Rev.2011).
 
DISCUSSION
I. Misconduct
*2 ¶ 7. Franklin Collection argues that Westbrook’s false statement during the phone call is misconduct as a matter of law. The ALJ found that Westbrook’s action did not rise to the level of misconduct, which would warrant disqualification from eligibility for unemployment benefits. Franklin Collection argues that misconduct occurs where an employer establishes an applicable policy and standard of behavior, the standard is communicated to its employees, and the employee violates this policy. An employee’s violation of an employer’s policy, however, does not automatically constitute misconduct. The Mississippi Supreme Court defined misconduct as:
Conduct evincing such willful and wanton disregard of the employer’s interest as is found in deliberate violations or disregard of the standards of behavior which the employer has the right to expect from his employee.... Mere inefficiency, unsatisfactory conduct, failure in good performance as a result of inability or incapacity, or inadvertence and ordinary negligence in isolated incidents, and good faith errors in judgment or discretion [are] not considered “misconduct” within the meaning of the statute.
Wheeler v. Arriola, 408 So.2d 1381, 1383 (Miss.1982).
 
¶ 8. Thus, Franklin Collection must show something more than mere negligence. Miss. Emp’t Sec. Comm’n v. Jones, 755 So.2d 1259, 1262 (¶¶ 10–11) (Miss.Ct.App.2000) (citing Miss. Emp’t Sec. Comm’n v. Borden, 451 So.2d 222, 225 (Miss.1984)). Westbrook’s conduct also must manifest willful and wanton disregard of Franklin Collection’s interest, as stated in Wheeler. See id.
 
¶ 9. In Shavers v. Mississippi Employment Security Commission, 763 So.2d 183, 186(¶ 12) (Miss.Ct.App.2000), we affirmed the denial of unemployment benefits to the claimant after she was “reprimanded at least five times for failing to properly clean the silk screens and the squeegees.” Likewise, in Magee v. Mississippi Department of Employment Security, 77 So.3d 1159, 1164(¶ 12) (Miss.Ct.App.2012), we found that the claimant, a driver for the employer, showed carelessness and negligence sufficient to warrant a finding of misconduct by his involvement in four accidents within a six-month period. By contrast, in Kemper County School District v. Mississippi Employment Security Commission, 832 So.2d 548, 550 (¶¶ 10–12) (Miss.Ct.App.2002), we held that the claimant’s failure to accomplish numerous job-related tasks in violation of work policies and procedures did not rise to the requiste level to justify disqualification of unemployment benefits. The claimant had been an employee of the school district for eleven years. Id. at 549(¶ 3). While several violations had certainly occurred during that period, the claimant’s conduct did not appear to be willful, wanton, deliberate, or in disregard of the standards of behavior the employer expected from the claimant. Id. at 550–51(¶ 12). We agreed that the employer had ample reason to terminate the claimant, but it simply had not proven misconduct as defined in Wheeler. Id.
 
*3 ¶ 10. Here, we cannot clearly say that Westbrook’s statement was more than mere negligence. Westbrook testified that she did not believe she referred to the employer’s fee as interest. Thomas testified that Westbrook did refer to the fee as interest, and although this was a one-time incident, the policy called for automatic termination. Franklin Collection offered no proof that Westbrook deliberately misrepresented the processing fee as an interest charge. We certainly understand and agree that Franklin Collection had ample reason to terminate Westbrook. A termination for cause, however, does not necessarily require that unemployment benefits be denied. The ALJ found that the cited reason for termination did not amount to the requisite misconduct to preclude unemployment benefits. The Board adopted the findings of the ALJ, which stated the “evidence on record does not establish that [Westbrook] willfully or deliberately disregarded the employer’s interest.”
 
¶ 11. In response to the dissenting opinion, these findings of fact are supported by substantial evidence and are conclusive. Our appellate jurisdiction is limited to questions of law.
 
II. Substantial–Evidence and Arbitrary–and–Capricious Standard
¶ 12. We will combine the analysis of Franklin Collection’s last two issues. Franklin Collection argues that the Board’s decision was arbitrary and capricious and was not supported by substantial evidence. Franklin Collection provides two reasons to support this contention: the Board gave an insufficient explanation for the decision, and there is insufficient evidence to support the possible factual findings that might have led to the Board’s decision.
 
¶ 13. The supreme court has stated an “agency’s decision is ‘arbitrary’ when it is not done according to reason or judgment, but depending on the will alone.” Pub. Emps’ Ret. Sys. v. Marquez, 774 So.2d 421, 429(¶ 34) (Miss.2000). Furthermore, a decision is capricious “if it is done without reason, in a whimsical manner, implying either a lack of understanding of or a disregard for the surrounding facts and settled controlling principles.” Id. at 429, 430(¶ 34). “If an administrative agency’s decision is not based on substantial evidence, it necessarily follows that the decision is arbitrary and capricious.” Id. at 430(¶ 35).
 
¶ 14. Franklin Collection contends that the Board’s decision was arbitrary and capricious because the Board did not give a clear reason for finding that Franklin Collection failed to prove misconduct. Based on our reading of the ALJ’s decision, the ALJ did give clear reasoning for her decision to affirm the claims examiner’s determination. The ALJ found that the evidence presented at the hearing did not show conduct that “wil[l]fully or deliberately disregarded the employer’s interest.” The ALJ then defined misconduct, as set out in Wheeler. The ALJ, relying on the evidence on record, found that Westbrook’s actions did not rise to that level of misconduct. Thus, the ALJ’s reasoning is clear: Franklin Collection failed to prove that Westbrook’s actions are misconduct as defined in Wheeler. We find that the Board’s decision was not made depending on the will alone or in a whimsical manner. Therefore, the judgment was not arbitrary or capricious.
 
*4 ¶ 15. Franklin Collection also argues that the Board’s decision is not supported by substantial evidence. The ALJ, however, considered all the evidence that was made part of the record and, based on that evidence, found that misconduct had not been established. At the hearing before the ALJ, Thomas, on behalf of Franklin Collection, testified that Westbrook gave false information to a debtor. Westbrook, by contrast, testified that she did not recall making the statement. Moreover, Thomas testified that she did ask Westbrook why she used the word “interest” instead of “convenience fee,” and Westbrook stated that “she did not realize she said interest.”
 
¶ 16. The Board, adopting the ALJ’s finding of fact and opinion, found that Franklin Collection failed to prove misconduct. We show deference to the factual findings of the Board and hold that based on the evidence presented, the Board’s decision was supported by substantial evidence. Both of these issues are without merit.
 
¶ 17. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE APPELLANT.
 
LEE, C.J., IRVING AND GRIFFIS, P.JJ., ISHEE, FAIR AND WILSON, JJ., CONCUR. CARLTON, J., DISSENTS WITH SEPARATE WRITTEN OPINION. BARNES, J., NOT PARTICIPATING.
CARLTON, J., dissenting:
*4 ¶ 18. I respectfully dissent from the majority’s opinion. Mississippi Code Annotated section 71–5–513(A)(1)(b) (Supp.2015) provides that an employee will be disqualified for benefits due to misconduct connected with work. The evidence presented below established that Franklin Collection terminated Westbrook for misconduct connected to her work and that Westbrook was therefore disqualified from receiving unemployment benefits.
 
¶ 19. Westbrook worked for Franklin Collection as a debt collector. The record reflects that Westbrook’s work-related misconduct violated both Franklin Collection’s policies and federal law applicable to Franklin Collection’s debt-collection services.1 The record shows that Franklin Collection discharged Westbrook in accordance with its policy of terminating employees who violated the FDCPA. The record also reflects that MDES’s decision was arbitrary and unsupported by the evidence or by the law applicable in this case.
 
	1

	See Fair Debt Collection Practices Act § 807, 15 U.S.C. § 1692e (2012).



¶ 20. A review of the record reflects that Westbrook initially told the claims examiner she did not recall describing the $15 convenience processing fee as an interest charge to a debtor during a phone call. After the claims examiner approved Westbrook’s claim, Franklin Collection appealed the initial determination. At a telephonic evidentiary hearing before an ALJ, Franklin Collection presented the testimony of Westbrook’s supervisor, Thomas. Franklin Collection’s evidence showed that, by her own admission, Westbrook was aware of the company’s policies. The record reflects that Franklin Collection provided no interest loans and charged only a convenience fee for processing loan payments made by phone, credit card, or debit card. Franklin Collection presented evidence that it had a phone-monitoring service to monitor all the debt-collection calls. Franklin Collection’s evidence showed that the phone-monitoring service notified Westbrook’s supervisor, Thomas, that Westbrook had misrepresented to a debtor that a processing fee was an interest charge.
 
*5 ¶ 21. Thomas testified that she listened to the recorded phone call and reviewed a summary of the phone call. Thomas also reviewed the recorded call with her collection manager, Mike Taurse. In so doing, Thomas confirmed that Westbrook made the misrepresentation to the debtor. Thomas testified that Franklin Collection had to comply with the FDCPA in order to operate and that section 807 of the FDCPA prohibits debt collectors from using false or misleading information in connection with any debt. Thomas explained that violations of the FDCPA could also result in lawsuits against Franklin Collection.
 
¶ 22. Westbrook admitted that Franklin Collection provided her with job training on how to conduct collection calls, and she testified that she was aware of the company policies at issue. Even though Westbrook first told the claims examiner that she had no recollection of what she told the debtor during the phone call, she later changed her statement at the subsequent evidentiary hearing and denied ever saying anything about an interest fee. The evidentiary hearing reflects that Franklin Collection met its burden of proof by clear and convincing evidence to establish work-related misconduct through direct testimony, and not hearsay, of Thomas, who verified the content of Westbrook’s recorded collection call. Furthermore, the record reflects that Westbrook herself established that she was aware that such conduct violated Franklin Collection’s company policy. Other testimony given by Westbrook was substantially contradicted and impeached.
 
¶ 23. The record shows that Franklin Collection met its burden of proof by establishing that Westbrook engaged in work-related misconduct that disqualified her for benefits. See Miss.Code Ann. § 71–5–513(A)(1)(b). Disqualifying misconduct includes the following:
[C]onduct evincing such willful and wanton disregard of the employer’s interest as is found in deliberate violations or disregard of standards of behavior which the employer has the right to expect from his employee. Also, carelessness and negligence of such degree, or recurrence thereof, as to manifest culpability, wrongful intent or evil design, and showing an intentional or substantial disregard of the employer’s interest or of the employee’s duties and obligations to his employer....
Wheeler v. Arriola, 408 So.2d 1381, 1383 (Miss.1982) (citation omitted); see also Miss. Emp’t Sec. Comm’n v. McLane–S. Inc., 583 So.2d 626, 627 (Miss.1991).
 
¶ 24. As acknowledged, the employer bears the burden of establishing such misconduct by clear and convincing evidence, and this evidentiary standard requires more than a mere preponderance of the evidence. Jackson Cty. Bd. of Supervisors v. Miss. Emp’t Sec. Comm’n, 129 So.3d 178, 183(¶ 12) (Miss.2013). The record in this case shows that Franklin Collection clearly met this burden of proof through the testimony of Thomas, who provided direct testimony to establish Westbrook’s misconduct. Furthermore, Westbrook herself admitted to being trained on Franklin Collection’s debt-collection policies. The record reflects that Westbrook’s misconduct not only violated Franklin Collection’s policies but also exposed the company to financial liability and other legal jeopardy.
 
*6 ¶ 25. Engaging in conduct that violates established company policy and that also exposes the employer to financial and other legal liability constitutes willful misconduct evincing a wanton disregard for the employer’s interest. See Wheeler, 408 So.2d at 1383. I therefore find that the decision below was arbitrary and not supported by substantial evidence. Accordingly, I respectfully dissent from the majority’s opinion.
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Court of Appeals of Mississippi.
COVENANT HEALTH & REHABILITATION OF PICAYUNE, LP and Covenant Dove, Inc., Appellants
v.
Nellie LUMPKIN, by and through Fred Lumpkin, Next Friend, Appellee.
No. 2007-CA-00449-COA.
Feb. 5, 2008.
Before KING, C.J., BARNES and ISHEE, JJ.
ISHEE, J., for the Court.
*1 ¶ 1. Nellie Lumpkin, through her husband and next friend Fred Lumpkin, filed suit against Covenant Health and Rehabilitation of Picayune (Covenant Health) seeking damages for personal injuries that allegedly occurred during her stay at its facility. Covenant Health subsequently moved to compel arbitration of the case based on the arbitration clause found in its standard admissions agreement. The trial court refused to compel arbitration, finding the admissions agreement substantively unconscionable and void as a matter of law. Aggrieved, Covenant Health appeals, seeking enforcement of the arbitration provision. Lumpkin asks us to affirm the decision of the trial court, and find that either (1) no arbitration agreement was ever created, because Lumpkin's daughter lacked capacity to bind Lumpkin to arbitration or, in the alternative, that the arbitration clause fails for lack of consideration; or (2) the arbitration clause is void due to fraud in the inducement and substantive unconscionability.
¶ 2. Finding that Lumpkin's daughter possessed the capacity to bind her mother to arbitration, that there existed sufficient consideration to support the creation of the arbitration clause, that Lumpkin's daughter was not fraudulently induced into signing the admissions agreement, and that the admissions agreement and the arbitration clause are substantively conscionable, we reverse the judgment of the trial court and remand this case for further proceedings consistent with this opinion.
FACTS AND PROCEDURAL HISTORY
¶ 3. On April 11, 2003, Lumpkin was admitted to the Picayune Convalescent Center (owned and operated by Covenant Health). She was accompanied by her daughter, Beverly McDaniel. Due to several illnesses, including Parkinson's disease, psychosis, and dementia, that prevented Lumpkin from fully participating in the admissions process, McDaniel filled out all the admissions paperwork and signed the admissions agreement. That agreement contained, among other things, an arbitration clause requiring both parties to submit to arbitration in the event any dispute arose between them.
¶ 4. Lumpkin left the Picayune Convalescent Center on December 23, 2004. In November 2006, she filed suit against Covenant Health, alleging negligent treatment and malpractice during her stay at the center. On December 11, 2006, Covenant Health filed its motion to compel arbitration, based on the arbitration clause contained in the admissions agreement used at the time Lumpkin was admitted to the Picayune Center. In March 2007, the trial court denied Covenant Health's motion to compel arbitration, and it is from this ruling that Covenant Health now appeals.
DISCUSSION AND ANALYSIS
 [1] Headnote Citing References[2] Headnote Citing References ¶ 5. This Court reviews orders denying motions to compel arbitration de novo. Vicksburg Partners, L.P. v. Stephens, 911 So.2d 507, 513(¶ 9) (Miss.2005). Although not directly raised by either party in this case, as a threshold issue this Court must determine whether the Federal Arbitration Act (FAA) controls the arbitration agreement presented here. Our supreme court has previously held that “singular agreements between care facilities and care patients, when taken in the aggregate, affect interstate commerce.” Id. at 515(¶ 16). In this case, as in Vicksburg Partners, “since the arbitration clause is a part of a contract (the nursing home admissions agreement) evidencing in the aggregate economic activity affecting interstate commerce, the Federal Arbitration Act is applicable....” Id. at 515-16(¶ 18).
*2 ¶ 6. Having made the determination that the arbitration agreement in this case is governed by the FAA, we must next determine if that arbitration agreement is valid. Again we are guided by the supreme court, which has stated that “[i]n determining the validity of a motion to compel arbitration under the Federal Arbitration Act, courts generally conduct a two-pronged inquiry. The first prong has two considerations: (1) whether there is a valid arbitration agreement and (2) whether the parties' dispute is within the scope of the arbitration agreement.” East Ford, Inc. v. Taylor, 826 So.2d 709, 713(¶ 9) (Miss.2002). The second prong involves an inquiry into “whether legal constraints external to the parties' agreement foreclosed arbitration of those claims.” Id. at 713(¶ 10) (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985)).
 [3] Headnote Citing References ¶ 7. With respect to the first prong of the analysis outlined above, “[t]o determine whether the parties agreed to arbitration, we simply apply contract law.” Terminix Int'l, Inc. v. Rice, 904 So.2d 1051, 1055(¶ 9) (Miss.2004). Regarding this prong of our inquiry, Lumpkin asserts that her daughter, McDaniel, lacked the capacity to consent to arbitration as her health-care surrogate and, in the alternative, that the arbitration clause is void because it lacked sufficient consideration. We address each of these issues below.
1. Beverly McDaniel possessed the capacity to bind her mother to arbitration.
¶ 8. Lumpkin asserts that her daughter, Beverly McDaniel, did not have the capacity to bind her to arbitration while acting as her health-care surrogate under the Uniform Health-Care Decisions Act. Miss.Code Ann. §§ 41-41-201 to 41-41-229 (Supp.2006). Lumpkin does not dispute that McDaniel was, in fact, acting as her health-care surrogate for the purposes of that section when she was admitted to the Picayune Convalescent Center.
¶ 9. Our supreme court recently addressed this very issue in Covenant Health Rehab of Picayune, L.P. v. Brown, 949 So.2d 732 (Miss.2007). In Brown, the plaintiffs, as administrators of the estate of their deceased mother, filed a wrongful death suit against the nursing home in which their mother resided prior to death. Id. at 735(¶ 1). An adult daughter of the deceased signed the admissions agreement as the “responsible party” for her mother upon admission to the facility. Id. The defendants filed a motion to compel arbitration based on the admissions agreement, and the trial court denied that motion. On appeal, the supreme court held that the adult daughter of the patient, acting as a health-care surrogate, had the authority to contractually bind her mother in health-care matters under our Uniform Health-Care Decisions Act. Id. at (¶ 3).
 [4] Headnote Citing References ¶ 10. In reversing the trial court's denial of the motion to compel arbitration in Brown, the supreme court implicitly held that the surrogate's authority to bind the patient extended to the arbitration clause in the admissions agreement. In this case, because Lumpkin does not dispute that her daughter was acting as her health-care surrogate for the purposes of the Uniform Health-Care Decisions Act, we see no reason to depart from the supreme court's holding in Brown. Therefore, we find that a health-care surrogate, acting under the provisions of the Uniform Health-Care Decisions Act, is capable of binding his or her patient to arbitration. Accordingly, we find that Lumpkin's argument on this issue is without merit.
2. The arbitration clause does not fail for lack of consideration.
*3 ¶ 11. Lumpkin also asserts that the arbitration clause should fail for lack of consideration. She relies solely on the affidavit of Keri Ladner, the facility administrator for Covenant Health, in making this argument. Lumpkin points to Ladner's statement that Lumpkin would not have been refused admission to the facility had she objected to the arbitration agreement as evidence that the arbitration clause lacked consideration, and that therefore the arbitration clause should be stricken from the admissions agreement.
 [5] Headnote Citing References[6] Headnote Citing References ¶ 12. We first note that Ladner's statements are irrelevant to the issue of consideration. The only thing her statements represent is an admission that, in retrospect, Lumpkin's daughter could have entered into a more beneficial contract for her mother had she bargained for it. Simply because one party to a contract later admits that the other party could have successfully bargained for more beneficial terms at the time the contract was formed does not mean that the element of the contract not bargained for is void for lack of consideration. In any contract, “[a]ll that is needed to constitute a valid consideration to support an agreement or contract is that there must be either a benefit to the promissor or a detriment to the promisee. If either of these requirements exist, there is a sufficient consideration.” Theobald v. Nosser, 752 So.2d 1036, 1040(¶ 15) (Miss.1999).
 [7] Headnote Citing References[8] Headnote Citing References ¶ 13. Second, even if Ladner's statements were relevant to this issue, this Court would be prevented from considering them by the parol evidence rule. It is a well-settled principle of contract law that “a written contract cannot be varied by prior oral agreements. Moreover, as an evidentiary matter, parol evidence to vary the terms of a written contract is inadmissible.” Carter v. Citigroup, Inc., 938 So.2d 809, 818(¶ 41) (Miss.2006) (quoting Stephens v. Equitable Life Assurance Soc'y of the United States, 850 So.2d 78, 83(¶ 14) (Miss.2003)). Although parol evidence is sometimes admissible when there has been, among other things, a showing that a contract contains ambiguous language, here there has been no such showing. Neither party has even suggested that there is any ambiguity in the agreement.
¶ 14. Without such a showing, we must look to the agreement of the parties in order to determine whether there was sufficient consideration. Again, in any contract, “[a]ll that is needed to constitute a valid consideration to support an agreement or contract is that there must be either a benefit to the promissor or a detriment to the promisee. If either of these requirements exist, there is a sufficient consideration.” Theobald, 752 So.2d at 1040(¶ 15).
 [9] Headnote Citing References ¶ 15. Here, there is quite clearly sufficient consideration to support the arbitration agreement. Both parties undertook duties towards one another under the admissions agreement. Covenant Health promised to provide care and assistance to Lumpkin. Lumpkin promised to pay it for its service. The arbitration clause was one portion of that exchange, and it obligated both parties to arbitrate any dispute between them. The mutuality of exchange found throughout the admissions agreement provides ample evidence that there was sufficient consideration to support the arbitration clause; therefore, we find that the arbitration clause does not fail for lack of consideration.
3. The dispute is within the scope of the arbitration clause.
*4 [10] Headnote Citing References[11] Headnote Citing References ¶ 16. Although not directly addressed by either party in this appeal, under our standard of review in this case, this Court must determine that the dispute between the parties falls within the scope of the arbitration agreement in order to compel arbitration. To do so, we look to the language of the arbitration clause itself. In this case, that language is very clear. The arbitration clause states that “[t]he Resident and Responsible Party agree that any and all claims, disputes, and/or controversies between them and the Facility or its Owners, officers, directors, or employees shall be resolved by binding arbitration....” Clearly, the arbitration clause was meant to apply to any dispute, regardless of its nature, that arose between the facility and Lumpkin, including her current claims of negligence and malpractice. Consequently, we find that the dispute between Lumpkin and Covenant Health falls within the scope of the arbitration clause.
4. The arbitration clause does not violate any external legal constraints.
¶ 17. Having determined that a valid arbitration agreement exists, and that the current dispute falls within the scope of that agreement, we now turn to the second prong of the test set out in East Ford, which involves an inquiry into “whether legal constraints external to the parties' agreement foreclose arbitration of those claims.” East Ford, 826 So.2d at 713(¶ 10) (quoting Mitsubishi Motors Corp., 473 U.S. at 626, 105 S.Ct. 3346). The supreme court has stated that, under the second prong of the East Ford test, “applicable contract defenses available under state contract law such as fraud, duress, and unconscionability may be asserted to invalidate the arbitration agreement without offending the Federal Arbitration Act.” Id.
¶ 18. Lumpkin specifically asserts two of the defenses listed above, fraud and substantive unconscionability, in her argument to sustain the ruling of the trial court and void the arbitration clause.
A. McDaniel was not fraudulently induced into signing the admissions agreement.
[12] Headnote Citing References[13] Headnote Citing References ¶ 19. Lumpkin argues that her daughter, McDaniel, was fraudulently induced into signing the admissions agreement. She again relies on the affidavit of Ladner, the facility administrator, and the fact that Ladner stated that acceptance of the arbitration clause was not a necessary precondition to her admittance to the facility. This statement does not give rise to a defense of fraud. As a contract defense, “[f]raud in the inducement arises when a party to a contract makes a fraudulent misrepresentation, i.e., by asserting information he knows to be untrue, for the purpose of inducing the innocent party to enter into a contract.” Lacy v. Morrison, 906 So.2d 126, 129(¶ 6) (Miss.Ct.App.2004).
 [14] Headnote Citing References ¶ 20. The defense of fraud in the inducement would be appropriately raised if, for instance, Ladner had made material misrepresentations to McDaniel when she signed the admissions agreement, and those misrepresentations had been meant to, and did, induce McDaniel to sign the agreement. However, the facts indicate that this is not what happened. As we noted above, all that Ladner's statements demonstrate is that McDaniel could have potentially bargained for a better deal from the facility, i.e. one that did not include the arbitration clause. However, the admissions agreement itself did not contain any false information, it simply contained terms that could have been altered had McDaniel attempted to do so. The fact that she failed to bargain for those terms does not constitute fraud any more than it constitutes a lack of consideration, and therefore McDaniel was not fraudulently induced into signing the admissions agreement.
B. The arbitration clause is substantively conscionable.
*5 ¶ 21. We come now to the final issue raised in this appeal. Lumpkin asserts that the admissions agreement contains several provisions that have previously been found unconscionable by our supreme court and, as a consequence, this Court should void the entire admissions agreement. In the alternative, Lumpkin argues that the terms of the arbitration clause itself are unconscionable and that we should strike the arbitration clause from the admissions agreement. Although this Court has serious misgivings about the language included in the admissions agreement, we are compelled to confirm the substantive conscionability of the admissions agreement and the arbitration clause.
 [15] Headnote Citing References ¶ 22. Lumpkin correctly points out that the admissions agreement her daughter signed contains several clauses that have exactly the same language as clauses in other nursing home admissions agreements that our supreme court has explicitly held are unconscionable. In fact, the admissions agreement in this case appears to be identical to the one at issue in Brown, discussed above. FN1 Specifically, (1) the language in section C5 requiring forfeiture by the resident for all claims except those for willful acts, (2) the language in section C8 waiving liability for the criminal acts of individuals, (3) the “grievance resolution process” set out in sections E5 and E6, (4) the language limiting the recovery of actual damages in section E7, (5) the language limiting the recovery of punitive damages in section E8, (6) the language in section E12 requiring the resident to pay all costs if the resident attempts to avoid or challenge the grievance resolution process, and (7) the language of section E16 that purports to change the statute of limitations were all held to be unconscionable in Brown. Moreover, the last line of the arbitration clause itself contains language identical to language the supreme court struck from the arbitration clause that was at issue in Brown. Seeing no reason to depart from the supreme court's findings in Brown, we agree with Lumpkin's assertion that these clauses in her admissions agreement contain unconscionable language as well. We therefore strike the offending language of clauses C5, C8, E5, E6, E7, E8, E12, and E16, as well as the last line of the arbitration clause from the admissions agreement.
¶ 23. We cannot, however, agree with the remainder of Lumpkin's argument, that because of these unconscionable provisions we must void the entire contract, or that the arbitration clause as a whole should be voided. In Brown, when faced with exactly the same unconscionable language, the supreme court chose to merely sever the unconscionable portions of the admissions agreement and the offending portion of the arbitration clause, and enforce the remaining sections, including compelling the parties to arbitrate. Given the striking similarity of these two cases, including the fact that they involve substantially identical admissions agreements, we are compelled to do the same here as the supreme court did in Brown. Accordingly, we find that the admissions agreement, absent the offending language, is substantively conscionable and the parties are bound by it, including its arbitration clause.
*6 ¶ 24. THE JUDGMENT OF THE CIRCUIT COURT OF PEARL RIVER COUNTY IS REVERSED AND REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH THIS OPINION. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE APPELLEE.
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OPINION
SMITH, Circuit Judge.

Kelley Mala sued Crown Bay Marina after his boat exploded. The District Court conducted a bench trial during which Mala represented himself and after which the court rejected his negligence claims. Mala now contends that the court should have provided him with additional assistance because of his status as a pro se litigant. He also contends that the court wrongfully denied his request for a jury trial and improperly ruled on a variety of post-trial motions. We reject these contentions and we will affirm.
Mala is a citizen of the United States Virgin Islands. On January 6, 2005, he went for a cruise in his powerboat near St. Thomas, Virgin Islands. When his boat ran low on gas, he entered Crown Bay Marina to refuel. Mala tied the boat to one of Crown Bay's eight fueling stations and began filling his tank with an automatic gas pump. Before walking to the cash register to buy oil, Mala asked a Crown Bay attendant to watch his boat.
By the time Mala returned, the boat's tank was overflowing and fuel was spilling into the boat and into the water. The attendant manually shut off the pump and acknowledged that the pump had been malfunctioning in recent days. Mala began cleaning up the fuel, and at some point, the attendant provided soap and water. Mala eventually departed the marina, but as he did so, the engine caught fire and exploded. Mala was thrown into the water and was severely burned. His boat was unsalvageable.
More than a year later, Mala sued Crown Bay in the District Court of the Virgin Islands.FN1 Mala's pro se complaint asserted two claims: first, that Crown Bay negligently trained and supervised its attendant, and second, that Crown Bay negligently maintained its gas pump. The complaint also alleged that the District Court had admiralty and diversity jurisdiction over the case, and it requested a jury trial. At the time Mala filed the complaint, he was imprisoned in Puerto Rico. Although the record is silent on the reason for his imprisonment, it is fair to say that he is a seasoned litigant—in fact, he has filed at least twenty other pro se lawsuits.FN2 See Appellee's Br. at 21–22.
FN1. Chief Judge Curtis Gomez was initially assigned the case, but Judge Juan Sanchez took over in the middle of 2010 and presided over the trial.

FN2. Mala requested a court-appointed attorney in this case, but the District Court denied the request because his history of filing frivolous lawsuits prevented him from securing in forma pauperis status. See 28 U.S.C. § 1915.

Mala's original complaint named “Crown Bay Marina Inc.” as the sole defendant. But Mala soon amended his complaint by adding other defendants—including Crown Bay's dock attendant, Chubb Group Insurance Company, Crown Bay's attorney, and “Marine Management Services Inc, [a] registered corporation entity duly licensed to conduct business in the State of Florida ..., d/b/a Crown Bay Marina Inc, [ ] a corporate entity duly licensed to conduct business in St. Thomas Virgin Islands of the Unites States.” JA 55. The District Court allowed Mala to amend his complaint a second time by adding his wife as a plaintiff—though the court dismissed her loss-of-consortium claim shortly thereafter. Mala later attempted to amend his complaint a third time by adding Texaco as a defendant. The District Court rejected this attempt for failing to comply with Federal Rule of Civil Procedure 15(a)(2) (requiring the other side's consent or the court's leave).FN3
FN3. Because the District Court refused to add Texaco as a defendant, see JA 94 n.2, we have omitted “Texaco Puerto Rico” from the case caption.

As the trial approached, two significant incidents took place. First, the District Court decided on its own to identify the parties to the case. It concluded that the only parties were Mala and “Marine Services Management d/b/a Crown Bay Marina, Inc.” JA 132. It thereby dismissed all other defendants that Mala had named in his various pleadings.
Next, Crown Bay filed a motion to strike Mala's jury demand. Crown Bay argued that plaintiffs generally do not have a jury-trial right in admiralty cases—only when the court also has diversity jurisdiction. And Crown Bay asserted that the parties were not diverse in this case, which the court itself had acknowledged in a previous order. In response to this motion, the District Court ruled that both Mala and Crown Bay were citizens of the Virgin Islands. The court therefore struck Mala's jury demand, but nevertheless opted to empanel an advisory jury.
The trial began at the end of 2010—nearly four and a half years after Mala filed his complaint. The delay is partly attributable to the District Court's decision to postpone the trial until after Mala's release from prison. At the close of Mala's case-in-chief, Crown Bay renewed a previous motion for summary judgment. The court granted the motion on the negligent-supervision claim but allowed the negligent-maintenance claim to go forward. At the end of the trial, the advisory jury returned a verdict of $460,000 for Mala—$400,000 for pain and suffering and $60,000 in compensatory damages. It concluded that Mala was 25 percent at fault and that Crown Bay was 75 percent at fault. The District Court ultimately rejected the verdict and entered judgment for Crown Bay on both claims.
After his loss at trial, Mala filed a flurry of motions, asking the court to vacate its judgment and hold a new trial. These motions contained numerous overlapping objections. A magistrate judge prepared three Reports and Recommendations that summarized Mala's claims and urged the District Court to reject all of them. Judge Sanchez adopted these recommendations and explained his reasoning in an eight-page opinion.
This appeal followed. Mala argues that the District Court made three reversible errors. First, the court failed to accommodate Mala as a pro se litigant. Second, it improperly denied his request for a jury trial. Third, it erroneously adopted the magistrate's recommendations. We consider and reject these arguments in turn.FN4
FN4. The District Court had admiralty jurisdiction under 28 U.S.C. § 1333(1). Mala argues that the court also had diversity jurisdiction under 28 U.S.C. § 1332. This argument determines the outcome of Mala's jury claim, so we will discuss it in Part III. At all events, we have jurisdiction under 28 U.S.C. § 1291.

II
Mala first argues that the District Court did not give appropriate consideration to his status as a pro se litigant. Specifically, he claims that the District Court should have provided him with a pro se manual—a manual that is available to pro se litigants in other districts in the Third Circuit and throughout the country. We conclude that pro se litigants do not have a right to general legal advice from judges, so the District Court did not abuse its discretion by failing to provide a manual.
According to Mala, “[t]here is comparatively little case law regarding the responsibility of courts to provide information and assistance to the pro se party.” Appellant's Br. at 7. A more accurate statement is that there is no case law requiring courts to provide general legal advice to pro se parties. In a long line of cases, the Supreme Court has repeatedly concluded that courts are under no such obligation. See, e.g., McKaskle v. Wiggins,
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 465 U.S. 168, 183–184, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984) (“A defendant does not have a constitutional right to receive personal instruction from the trial judge on courtroom procedure. Nor does the Constitution require judges to take over chores for a pro se defendant that would normally be attended to by trained counsel as a matter of course.”); McNeil v. United States,
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 508 U.S. 106, 113, 113 S.Ct. 1980, 124 L.Ed.2d 21 (1993); Faretta v. California,
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 422 U.S. 806, 834 n. 46, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975).
[1][2] The Supreme Court revisited this line of cases nearly a decade ago. In Pliler v. Ford,
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 542 U.S. 225, 124 S.Ct. 2441, 159 L.Ed.2d 338 (2004), the Court rejected the idea that district courts must provide a specific warning to pro se litigants in certain habeas cases. It concluded that “[d]istrict judges have no obligation to act as counsel or paralegal to pro se litigants.” Id.
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 at 231, 124 S.Ct. 2441. After all, a “trial judge is under no duty to provide personal instruction on courtroom procedure or to perform any legal ‘chores' for the defendant that counsel would normally carry out.” Id. (quoting Martinez v. Court of Appeal of Cal., Fourth Appellate Dist.,
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 528 U.S. 152, 162, 120 S.Ct. 684, 145 L.Ed.2d 597 (2000)) (quotation marks omitted). Because of this general rule, courts need not, for example, inform pro se litigants of an impending statute of limitation. See Outler v. United States,
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 485 F.3d 1273, 1282 n. 4 (11th Cir.2007) (“[N]o case has ever held that a pro se litigant should be given actual notice of a statute of limitations.”).

[3] The general rule, then, is that courts need not provide substantive legal advice to pro se litigants. Aside from the two exceptions discussed below, federal courts treat pro se litigants the same as any other litigant. This rule makes sense. Judges must be impartial, and they put their impartiality at risk—or at least might appear to become partial to one side—when they provide trial assistance to a party. See Pliler,
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 542 U.S. at 231, 124 S.Ct. 2441 (“Requiring district courts to advise a pro se litigant ... would undermine district judges' role as impartial decisionmakers.”); Jacobsen v. Filler,
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 790 F.2d 1362, 1364 (9th Cir.1986); see also Julie M. Bradlow, Comment, Procedural Due Process Rights of Pro Se Civil Litigants,
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 55 U. Chi. L.Rev. 659, 671 (1988) (“[E]xtending too much procedural leniency to a pro se litigant risks undermining the impartial role of the judge in the adversary system.”). Moreover, this rule eliminates the risk that judges will provide bad advice. See Pliler,
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 542 U.S. at 231–32, 124 S.Ct. 2441 (noting that warnings and other legal advice “run the risk of being misleading themselves”); see also Robert Bacharach & Lyn Entzeroth, Judicial Advocacy in Pro Se Litigation: A Return to Neutrality,
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 42 Ind. L.Rev. 19, 42 (2009) ( “[G]iving legal advice is prohibited by multiple canons of judicial conduct.”).

To be sure, some cases have given greater leeway to pro se litigants. These cases fit into two narrow exceptions. First, we tend to be flexible when applying procedural rules to pro se litigants, especially when interpreting their pleadings. See, e.g., Higgs v. Att'y Gen.,
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 655 F.3d 333, 339 (3d Cir.2011) (“The obligation to liberally construe a pro se litigant's pleadings is well-established.”). This means that we are willing to apply the relevant legal principle even when the complaint has failed to name it. Dluhos v. Strasberg,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003171029&ReferencePosition=369" 
 321 F.3d 365, 369 (3d Cir.2003). And at least on one occasion, we have refused to apply the doctrine of appellate waiver when dealing with a pro se litigant. Tabron v. Grace,
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 6 F.3d 147, 153 n. 2 (3d Cir.1993). This tradition of leniency descends from the Supreme Court's decades-old decision in Haines v. Kerner,
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 404 U.S. 519, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972). In Haines, the Court instructed judges to hold pro se complaints “to less stringent standards than formal pleadings drafted by lawyers.” Id.
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 at 520, 92 S.Ct. 594; see Erickson v. Pardus,
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 551 U.S. 89, 94, 127 S.Ct. 2197, 167 L.Ed.2d 1081 (2007).
We are especially likely to be flexible when dealing with imprisoned pro se litigants. Such litigants often lack the resources and freedom necessary to comply with the technical rules of modern litigation. See Moore v. Florida,
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 703 F.2d 516, 520 (11th Cir.1983) (“Pro se prison inmates, with limited access to legal materials, occupy a position significantly different from that occupied by litigants represented by counsel”). The Supreme Court has “insisted that the pleadings prepared by prisoners who do not have access to counsel be liberally construed and [has] held that some procedural rules must give way because of the unique circumstance of incarceration.” McNeil v. United States,
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 508 U.S. 106, 113, 113 S.Ct. 1980, 124 L.Ed.2d 21 (1993) (citations omitted). Accordingly, the Supreme Court has concluded that pro se prisoners successfully file a notice of appeal in habeas cases when they deliver the filings to prison authorities—not when the court receives the filings, as is generally true. Houston v. Lack,
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 487 U.S. 266, 270–71, 108 S.Ct. 2379, 101 L.Ed.2d 245 (1988) (“Such prisoners cannot take the steps other litigants can take to monitor the processing of their notices of appeal and to ensure that the court clerk receives and stamps their notices of appeal before the 30–day deadline.”).
[4][5] Yet there are limits to our procedural flexibility. For example, pro se litigants still must allege sufficient facts in their complaints to support a claim. See Riddle v. Mondragon,
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 83 F.3d 1197, 1202 (10th Cir.1996). And they still must serve process on the correct defendants. See Franklin v. Murphy,
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 745 F.2d 1221, 1234–35 (9th Cir.1984). At the end of the day, they cannot flout procedural rules—they must abide by the same rules that apply to all other litigants. See McNeil,
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 508 U.S. at 113, 113 S.Ct. 1980 (“[W]e have never suggested that procedural rules in ordinary civil litigation should be interpreted so as to excuse mistakes by those who proceed without counsel.”); Kay v. Bemis,
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 500 F.3d 1214, 1218 (10th Cir.2007).

[6] The second exception to our general rule of evenhandedness is likewise narrow. We have held that district courts must provide notice to pro se prisoners when converting a motion to dismiss into a motion for summary judgment. See Renchenski v. Williams,
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 622 F.3d 315, 340 (3d Cir.2010). In particular, courts must tell pro se prisoners about the effects of not filing any opposing affidavits. Id.; see also Somerville v. Hall,
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 2 F.3d 1563, 1564 (11th Cir.1993); Neal v. Kelly,
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 963 F.2d 453, 457 (D.C.Cir.1992); Klingele v. Eikenberry,
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 849 F.2d 409, 411 (9th Cir.1988) (concluding that the rule applies only to pro se prisoners). But see Williams v. Browman,
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 981 F.2d 901, 903–04 (6th Cir.1992) (holding that such notice is unnecessary); Martin v. Harrison Cnty. Jail,
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 975 F.2d 192, 193 (5th Cir.1992) (same).

Similarly, the Supreme Court has required district courts to provide notice to pro se litigants in habeas cases before converting any motion into a motion to vacate under 28 U.S.C. § 2255. See Castro v. United States,
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 540 U.S. 375, 383, 124 S.Ct. 786, 157 L.Ed.2d 778 (2003). The underlying principle is simple: when a court acts on its own in a way that significantly alters a pro se litigant's rights—for example, by converting one type of motion into a different type of motion—the court should inform the pro se party of the legal consequences. But as the Supreme Court made clear only a few months after Castro, notice is the exception. Nonassistance is the rule. See Pliler,
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 542 U.S. at 231, 233–34, 124 S.Ct. 2441.
That brings us back to Mala's claim. Mala argues that the District Court should have provided him with a pro se manual. Various district courts have created manuals to help pro se litigants navigate the currents of modern litigation. See, e.g., U.S. District Court for the Eastern District of Pennsylvania, Clerk's Office Procedural Handbook (2012), http: //www. paed. uscourts. gov/ documents/ handbook/ handbook. pdf; U.S. District Court for the Western District of Pennsylvania, Pro Se Package: A Simple Guide to Filing a Civil Action (2009), http:// www. pawd. uscourts. gov/ Documents/ Forms/ PROSE_ manual_ 2009. pdf; U.S. District Court for the District of New Jersey, Procedural Guide for Pro Se Litigants (2006), http:// www. njd. uscourts. gov/ rules/ proselit- guide. pdf. These manuals are generally available online and in the clerk's office. They explain how to file a complaint, serve process, conduct discovery, and so forth. In addition, public-interest organizations have supplemented these manuals by publishing their own guides for pro se litigants. See, e.g., Columbia Human Rights Law Review, A Jailhouse Lawyer's Manual (9th ed.2011), http:// www 3. law. columbia. edu/ hrlr/ jlm/ toc/.
These manuals can be a valuable resource for pro se litigants. They may help litigants assert and defend their rights when no lawyer is available. And they can reduce the administrative burden on court officials who must grapple with inscrutable pro se filings. Because these manuals do not provide case-specific advice and because they are available to all litigants—not just to pro se litigants—they do not impair judicial impartiality. See Nina I. VanWormer, Note, Help at Your Fingertips: A Twenty–First Century Response to the Pro Se Phenomenon,
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 60 Vand. L.Rev. 983, 1018 (2007) (“By providing pro se litigants with easy, understandable, and reliable access to both procedural and substantive law, court systems can uphold their mandate to impartially administer justice to all, while at the same time increasing the efficiency with which they can manage their dockets.”). Without a doubt, these manuals are informative, and inexperienced litigants would do well to seek them out.
[7][8] That said, nothing requires district courts to provide such manuals to pro se litigants. See Pliler,
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 542 U.S. at 231, 124 S.Ct. 2441 (“District judges have no obligation to act as counsel or paralegal to pro se litigants.”). To put it another way, pro se litigants do not have a right—constitutional, statutory, or otherwise—to receive how-to legal manuals from judges. See McKaskle,
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 465 U.S. at 183–184, 104 S.Ct. 944 (“[T]he Constitution [does not] require judges to take over chores for a pro se defendant that would normally be attended to by trained counsel as a matter of course.”). And Mala has less reason to complain than the neophyte pro se litigant, having filed more than twenty suits in the past. See Appellee's Br. at 21–23. His experiences have made him well acquainted with the courts. See Davidson v. Flynn,
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 32 F.3d 27, 31 (2d Cir.1994) (refusing to be flexible when interpreting a complaint because the plaintiff was “an extremely litigious inmate who [was] quite familiar with the legal system and with pleading requirements”); Cusamano v. Sobek,
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 604 F.Supp.2d 416, 445–46 (N.D.N.Y.2009). The District Court's failure to provide Mala with a pro se litigation manual was not an abuse of discretion.FN5
FN5. We would reject Mala's claim even if the District Court had an obligation to provide a pro se manual. For one thing, Mala never identified anything that he would have done differently if he had access to such a manual. Moreover, it is unclear why he needed a pro se manual from the District Court of the Virgin Islands. He could have received a manual from other district courts or from public-interest organizations. These manuals are easy to access through an internet search, which Mala could have performed while doing his legal research at the local library. Any error therefore would be harmless.

[9] Mala also suggests that the District Court abused its discretion by not considering his status as a prisoner during the early stages of litigation. His problem, however, is that he has not identified anything in particular that the court should have done differently. In fact, the court was solicitous of Mala's needs as an incarcerated litigant—delaying the trial until his release from prison and allowing him to amend the complaint at least once despite his noncompliance with Rule 15(a). Contrary to Mala's suggestion, the court accommodated his status as a prisoner.

III
[10] Mala next argues that the District Court improperly refused to conduct a jury trial. This claim ultimately depends on whether the District Court had diversity jurisdiction. The court concluded that it had only admiralty jurisdiction, and Mala urges us to conclude otherwise. We generally exercise plenary review over jurisdictional questions, but factual findings that “underline a court's determination of diversity jurisdiction ... are subject to the clearly erroneous rule.” Frett–Smith v. Vanterpool,
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 511 F.3d 396, 399 (3d Cir.2008) (citation and quotation marks omitted). Here, the District Court found that both Mala and Crown Bay were citizens of the Virgin Islands. These findings were not clearly erroneous, and so we conclude that Mala did not have a jury-trial right.

[11][12]
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[14] The Seventh Amendment creates a right to civil jury trials in federal court: “In Suits at common law ... the right of trial by jury shall be preserved.” U.S. Const. amend. VII. Admiralty suits are not “Suits at common law,” which means that when a district court has only admiralty jurisdiction under 28 U.S.C. § 1331(1), the plaintiff does not have a jury-trial right. Complaint of Consolidation Coal Co.,
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 123 F.3d 126, 132 (3d Cir.1997) (citing Waring v. Clarke,
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 46 U.S. (5 How.) 441, 458–60, 12 L.Ed. 226 (1847)). But the saving-to-suitors clause in § 1333(1) preserves state common-law remedies. U.S. Express Lines Ltd. v. Higgins,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2002130973&ReferencePosition=390" 
 281 F.3d 383, 390 (3d Cir.2002). This clause allows plaintiffs to pursue state claims in admiralty cases as long as the district court also has diversity jurisdiction. Id. In such cases, § 1333(1) preserves whatever jury-trial right exists with respect to the underlying state claims. Gorman v. Cerasia,
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 2 F.3d 519, 526 (3d Cir.1993) (noting that the saving-to-suitors clause saves “common law remedies, including the right to a jury trial”); see also Ross v. Bernhard,
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 396 U.S. 531, 537–38, 90 S.Ct. 733, 24 L.Ed.2d 729 (1970).

[15] Mala argues that the District Court had both admiralty and diversity jurisdiction. As a preliminary matter, the court certainly had admiralty jurisdiction. The alleged tort occurred on navigable water and bore a substantial connection to maritime activity. See Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co.,
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 513 U.S. 527, 534, 115 S.Ct. 1043, 130 L.Ed.2d 1024 (1995) (explaining the two-part test for admiralty jurisdiction under § 1333(1)).

[16][17] The grounds for diversity jurisdiction are less certain. District courts have jurisdiction under 28 U.S.C. § 1332 only if the parties are completely diverse. Barefoot Architect, Inc. v. Bunge,
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 632 F.3d 822, 836 (3d Cir.2011). This means that no plaintiff may have the same state or territorial citizenship as any defendant. Id. The parties agree that Mala was a citizen of the Virgin Islands. He was imprisoned in Puerto Rico when he filed the suit, but his imprisonment is of no moment. Prisoners presumptively retain their prior citizenship when the gates close behind them. See Hall v. Curran,
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 599 F.3d 70, 72 (1st Cir.2010); Smith v. Cummings,
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 445 F.3d 1254, 1260 (10th Cir.2006); Sullivan v. Freeman,
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 944 F.2d 334, 337 (7th Cir.1991). No one challenges that presumption here.

[18] Unfortunately for Mala, the District Court concluded that Crown Bay also was a citizen of the Virgin Islands. Mala rejects this conclusion, stating that the sole defendant was Marina Management Services—a Florida corporation that operated Crown Bay Marina as one of its divisions. For its part, Crown Bay acknowledges that Marina Management Services managed the day-to-day operations at Crown Bay Marina, but Crown Bay argues that the two were separate legal entities. We recognize that the District Court could have done more to clarify the relationship between these two entities.FN6 Even so, Mala's claim must fail.

FN6. A few months before trial, the District Court decided to “clarify the pre-trial status of [the] case.” JA 131. Because no one else had been served, the court dismissed all defendants other than “Marine Services Management d/b/a Crown Bay Marina, Inc.” JA 132. The acronym “d/b/a” stands for “doing business as” and typically indicates that the second name (here, “Crown Bay Marina, Inc.”) is the party's trade name, whereas the first name (here, “Marine Services Management,” which seems to be a reference to Marina Management Services) is the party's legal name. See, e.g., Tai–Si Kim v. Kearney,
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 838 F.Supp.2d 1077, 1090 (D.Nev.2012). This suggests that a Florida corporation was the sole defendant.

On the other hand, during the pre-trial proceedings, Crown Bay claimed to be a Virgin Islands entity, separate from Marina Management Services, see JA 122, and later provided testimony to support that claim, see Trial 12/6 at 75–76. Also, the District Court concluded that it lacked diversity jurisdiction. See JA 96. n.3. This suggests that the sole defendant was a Virgin Islands business and that Marina Management Services was a separate entity.
[19] Mala bears the burden of proving that the District Court had diversity jurisdiction. McCann v. Newman Irrevocable Trust,
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 458 F.3d 281, 286 (3d Cir.2006) (“The party asserting diversity jurisdiction bears the burden of ... proving diversity of citizenship by a preponderance of the evidence.”). Mala failed to meet that burden because he did not offer evidence that Crown Bay was anything other than a citizen of the Virgin Islands. Mala contends that Crown Bay admitted to being a citizen of Florida, but Crown Bay actually denied Mala's allegation that Crown Bay Marina was a division of “Marine Management Services.” Compare JA 55 ¶ 9 (alleging that Crown Bay Marina was a “corporate entity” under “Marine Management Services”), with JA 61 ¶ 9 (admitting that “Marine Management Services” is a Florida corporation but denying everything else).FN7
FN7. Mala also points out that during a pretrial hearing, Crown Bay's attorney introduced himself as “Mark Wilczynski on behalf of Marina Management Services, Inc.” JA 144. But this statement does not appear to be an admission that Crown Bay was the same entity as Marina Management Services. Indeed, Crown Bay's attorney might have introduced himself this way simply because the District Court had previously identified the defendant as “Marine Services Management d/b/a Crown Bay Marina, Inc.”

Absent evidence that the parties were diverse, we are left with Mala's allegations. Allegations are insufficient at trial. McCann,
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 458 F.3d at 286 (requiring a showing of diversity by a preponderance of the evidence). And they are especially insufficient on appeal, where we review the District Court's underlying factual findings for clear error. Frett–Smith,
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 511 F.3d at 399. Under this standard, we will not reverse unless “we are left with the definite and firm conviction” that Crown Bay was in fact a citizen of Florida. Id. (quotation mark omitted). Mala has not presented any credible evidence that Crown Bay was a citizen of Florida—much less evidence that would leave us with the requisite “firm conviction.”
[20][21] Mala tries to cover up this evidentiary weakness by again pointing to his pro se status. He argues that we should construe his complaint liberally to find diversity. But Mala's problem is not a pleading problem. It is an evidentiary problem. Our traditional flexibility toward pro se pleadings does not require us to indulge evidentiary deficiencies. See Brooks v. Kyler,
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 204 F.3d 102, 108 n. 7 (3d Cir.2000) (indicating that pro se litigants still must present at least affidavits to avoid summary judgment). Accordingly, the parties were not diverse and Mala does not have a jury-trial right.FN8
FN8. At various times, Mala suggested that the District Court also had supplemental jurisdiction. It is unclear whether he was referring to supplemental jurisdiction under 28 U.S.C. § 1367, or whether he was calling diversity jurisdiction by the wrong name. Either way, the argument fails. As noted above, the parties were not diverse. And even if he was referring to supplemental jurisdiction under § 1367, such jurisdiction exists only when there is no independent basis for federal jurisdiction. See 28 U.S.C. § 1367(a) (stating that supplemental jurisdiction is limited to “other claims” over which district courts do not have “original jurisdiction”). Here, the District Court had admiralty jurisdiction over all parts of Mala's claim, as both parties acknowledge. The court did not need supplemental jurisdiction.

[22][23] Mala also claims that the District Court erred by rejecting the advisory jury's verdict. Federal Rule of Civil Procedure 39(c) states that “[i]n an action not triable of right by a jury, the court, on motion or on its own ... may try any issue with an advisory jury.” District courts are free to use advisory juries, even absent the parties' consent. Compare Fed.R.Civ.P. 39(c)(2) (requiring consent for a nonadvisory jury when the party does not have a jury-trial right), with id. 39(c)(1) (not requiring consent for an advisory jury); see also Broadnax v. City of New Haven,
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 415 F.3d 265, 271 n. 2 (2d Cir.2005). District courts are also free to reject their verdicts, as long as doing so is not independently erroneous. Wilson v. Prasse,
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 463 F.2d 109, 116 (3d Cir.1972) (“[F]indings by an advisory jury are not binding.”). As a result, the District Court did not err in this case by empanelling an advisory jury or by rejecting its verdict.

IV
Mala's final claim is that the District Court erroneously ruled on a handful of post-trial motions. After losing at trial, Mala asked the court to vacate the judgment under Federal Rule of Civil Procedure 60(b) and to grant a new trial under Rules 50(b) and 59. These motions contained several overlapping arguments.FN9 A magistrate judge recommended that the District Court reject these motions, and the court adopted the magistrate's recommendations. We conclude that the court did not make a mistake in doing so.
FN9. Among other things, Mala claimed that he should have received a jury trial, that the District Court improperly ignored evidence, that the court did not have jurisdiction once Mala had filed a recusal motion, and that Crown Bay had committed fraud on the court.

[24] In reviewing a district court's decision to adopt a magistrate's recommendations, “[w]e exercise plenary review over the District Court's legal conclusions and apply a clearly erroneous standard to its findings of fact.” O'Donald v. Johns,
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 402 F.3d 172, 173 n. 1 (3d Cir.2005) (per curiam). Mala claims that “the Court stubbornly maintained that its rulings were correct and proper; no real review took place of the facts of the case, especially on the issue of jurisdiction allowing the Plaintiff a jury trial, nor acknowledging that the Court's decision to empanel an advisory jury during the pretrial conference was unclear and confusing to the Plaintiff at best.” Appellant's Br. at 23.

Mala's claim has little substance. The magistrate prepared three Reports and Recommendations that discussed Mala's arguments and urged the District Court to deny his motions. Judge Sanchez explained his reasons for doing so in an eight-page opinion. Both judges were meticulous and thorough. Mala has given us no reason to accept his general argument that “no real review took place.”
Beyond this general argument, Mala alleges two specific shortcomings. First, he bemoans the District Court's refusal to conduct a jury trial. As noted above, this was not an error. Although the court could have been clearer about Crown Bay's citizenship, Mala nevertheless failed to meet his burden of proving diversity. Second, Mala asserts that he failed to understand that the jury's findings would be nonbinding. This was not the District Court's fault. The court plainly stated that the jury would be advisory. See JA 147 (“[CROWN BAY'S ATTORNEY]: And is that in fact the Court's position that there will be an advisory jury? THE COURT: Yes.”). We therefore reject Mala's final claim.
* * *
Mala is a serial pro se litigant. In this case, he convinced a jury of his peers to award him over $400,000 in damages. Unfortunately for Mala, the jury was advisory, and the District Court rejected the verdict. We conclude that the court did not err by using an advisory jury or by rejecting its verdict. Nor did the court err by adopting the magistrate's recommendations or by failing to provide a pro se manual. For these reasons we will affirm the District Court's judgment.
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[AMENDED] REPORT AND RECOMMENDATION RE MOTION FOR FINAL DEFAULT JUDGMENT AGAINST DEFENDANT [Docket No. 28]
JOSEPH C. SPERO, United States Magistrate Judge.

I. INTRODUCTIONFN1
FN1. This Report and Recommendation is identical to Docket No. 46 except for the filing date at the end of the order, which has been corrected to reflect that the filing date of the Report and Recommendation is January 3, 2011 rather than January 3, 2010.

In this trademark infringement action, Plaintiffs Gucci America, Inc. (“Gucci”), Bottega Veneta International, S.A.R.L. (“Bottega”), and Balenciaga S.A. (“Balenciaga”) bring a Motion for Final Default Judgment Against Defendant (“Motion” or “Default Judgment Motion”) in which they seek default judgment, an award of statutory damages, costs of the suit and a permanent injunction against Defendant Wang Huoqing. A hearing on the Motion was held on October 8, 2010. For the reasons stated below, it is recommended that the Motion be GRANTED.
II. BACKGROUND
Plaintiff Gucci is a New York corporation with its principal place of business located at 685 Fifth Avenue, New York, New York 10022. First Amended Complaint (First Am. Compl.) ¶ 3; see also Declaration of Stacy Feldman in Support of Plaintiff's Motion for Final Default Judgment Against Defendant (“Feldman Decl.”) ¶ 2. Gucci manufactures and distributes high quality luxury goods, including footwear, belts, sunglasses, handbags, wallets, hats, jewelry, scarves, ties, and umbrellas, which are sold throughout the United States and worldwide. First Am. Compl. ¶ 3; Feldman Decl. ¶ 3. Gucci operates boutiques within this judicial district. First Am. Compl. ¶ 3. Gucci owns twenty-one federally registered trademarks consisting of the word “Gucci” and other symbols, which are used in connection with the manufacture and distribution of its products (the “Gucci Marks”). First Am. Compl. ¶ 13; Feldman Decl. ¶ 4; Request for Judicial Notice in Support of Plaintiffs' Motion for Final Default Judgment (“RJN”), Ex. A (“Gucci Trademark Registrations”).FN2
FN2. Plaintiffs request the Court take judicial notice of their United States trademark registrations. Under Federal Rule of Evidence 201, “[a] judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.” The Court finds that Plaintiff's trademark registrations meet the requirements of Rule 201. Accordingly, the Court recommends that Plaintiffs' request for judicial notice be granted.

Plaintiff Bottega is a foreign corporation organized under the laws of Luxembourg with its principal place of business located at 12 Rue Leon Thyes, Luxembourg L–26–36. First Am. Compl. ¶ 4. Bottega manufactures and distributes high quality luxury goods including, but not limited to, handbags in the United States and worldwide under a federally registered trademark (the “Bottega Mark”). First Am. Compl. ¶ 15; Feldman Decl. ¶ 5; RJN, Ex. B (“Bottega Trademark Registrations”). Bottega operates boutiques within this judicial district. First Am. Compl. ¶ 4.
Plaintiff Balenciaga is a foreign corporation organized under the laws of France with its principal place of business located at 15 rue Cassette, Paris, France 75006. First Am. Compl. ¶ 5. Balenciaga manufactures and distributes high quality luxury goods including, but not limited to, handbags under three federally registered trademarks (the “Balenciaga Marks”). First Am. Compl. ¶ 17; Feldman Decl. ¶ 6; RJN, Ex. C (“Balenciaga Trademark Registrations”). Balenciaga operates boutiques within this judicial district. First Am. Compl. ¶ 5.
Plaintiffs filed the Complaint in this action on December 21, 2009, naming Wang Huoqing (also known as Hubert Wang) FN3 and Does 1–10 as Defendants. Plaintiffs filed a First Amended Complaint on January 29, 2010. In the First Amended Complaint, Plaintiffs allege that the Defendant is an individual who resides in the People's Republic of China, and has registered, established or purchased and currently maintains the following twenty-four domain names: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com. First Am. Compl. ¶¶ 6, 11 & Schedule A (List of Domain Name Entities). In the First Amended Complaint, Plaintiffs allege that Defendant's websites offer for sale products incorporating Gucci, Bottega, and Balenciaga Marks that are of a substantially different quality than Plaintiffs' genuine goods. First Am. Compl. ¶¶ 9, 29. Plaintiffs further allege that Defendant sells the counterfeit goods with the knowledge that such goods will be mistaken for the genuine products offered for sale by Plaintiffs and that the Defendant's actions will result in the confusion of the relevant trade and consumers, who will believe Defendant's counterfeit goods are the genuine goods originating from, associated with, and approved by Plaintiffs. Id. Plaintiffs allege Defendant is engaging in wrongful counterfeiting and infringing activities knowingly and intentionally or with reckless disregard or willful blindness to Plaintiffs' rights for the purpose of trading on the goodwill and reputation of Plaintiffs and that these infringing activities are likely to cause and actually are causing confusion, mistake, and deception among members of the trade and general consuming public as to the origin and quality of the Defendant's Counterfeit Goods bearing the Plaintiffs' Marks. Id. ¶¶ 33, 34. Plaintiffs further allege Defendant conducts business throughout the United States and this Judicial District through the operation of the domain names listed above. Id. ¶¶ 6, 9. Finally, Plaintiffs allege they are suffering irreparable injury and damage as a result of Defendant's unauthorized and wrongful use of the Plaintiffs' respective marks. Id. ¶ 36.
FN3. Plaintiffs stipulated at the October 8 hearing to removing the alias Hubert Wang from the judgment. See also Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment p. 3 n. 2.

Plaintiffs allege they have expended substantial time, money and other resources developing, advertising, and otherwise promoting their respective marks. Id. ¶ 21. Plaintiffs allege they have never assigned or licensed their respective marks to the Defendant in this matter nor have the Plaintiffs' marks ever been abandoned. Id. ¶ 19, 20. Plaintiffs further allege Defendant has had full knowledge of Plaintiffs' respective ownership of the Plaintiffs' Marks including their respective, exclusive rights to use and license such intellectual property and the goodwill associated therewith and that Defendant does not have, nor has ever had, the right or authority to use Plaintiffs' Marks for any purpose. Id. ¶ 27; Feldman Decl. ¶ 10. On the basis of these allegations, Plaintiffs assert two claims: (1) trademark counterfeiting and infringement under 15 U.S.C. § 1114, and (2) false designation of origin under 15 U.S.C. § 1125(a).
Plaintiffs filed an Application for Order Authorizing Alternate Service of Process on Defendants Pursuant to Federal Rule of Civil Procedure 4(f)(3) on March 9, 2010. (“App. for Alt. Serv.”). In their application, Plaintiffs requested an order allowing for service of process via electronic mail pursuant to Rule 4(f)(3) because they were unable to locate Defendant or serve him in any other manner. Plaintiffs claimed service of process via electronic mail was appropriate because Defendant: 1) operates anonymously via the Internet using false physical address information in order to conceal his location and avoid liability for his unlawful conduct, and 2) relies solely on electronic communications to operate his business. App. for Alt. Serv. at 2.
Filed concurrently with the Application for Alternate Service was the declaration of Stephen M. Gaffigan. See Declaration of Stephen M. Gaffigan in Support of Plaintiffs' Ex Parte Application For Order Authorizing Alternate Service of Process on Defendant Pursuant To Federal Rule Of Civil Procedure 4(f)(3) (“Gaffigan Decl. In Support of App. For Order Authorizing Alt. Service”). In his declaration, Gaffigan stated that he “conducted Whois searches regarding the Subject Domain Names through www.whois.domaintools.com in order to identify the contact data the Defendant provided to his registrars.” Id. ¶ 3. Gaffigan included a number of tables displaying for each domain name the Whois contact information and the Whois email address associated with the site. Id. ¶¶ 3, 4. In the declaration and tables, Gaffigan states that the following sites are registered to Defendant Wang Huoqing: b2do.com, bagdo2.net, bagpo.com, ebagdo.com, ibagdo.com, ibagto.com, my4shop.net, my5shop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com. Id. ¶ 3 & Ex. 1. The declaration and tables further indicate that the following sites are registered to a “Dongshi (Shi Dong)”: bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagxo.com, bagxp.com, my4shop.com, my5shop.com, and myashop.com. and myashop.net. Id. Finally, the site bag2do.cn is registered to an organization called “chenxi” and is associated with the Registrant Name “yangtao.” Id. Gaffigan states that “[a]nalysis of the information provided by the Defendant in connection with the Whois registrations for each of the Subject Domain Names, as well as provided by the Defendant on his Internet websites operating thereunder demonstrates the connection between each of the Subject Domain Names and Defendant's control and operation thereof.” Id. ¶ 5.FN4
FN4. At the October 8 hearing, the Court asked Plaintiffs to submit a declaration that states the Defendant's connection to all the websites for which the Plaintiffs seek judgment. On November 8, 2010, Plaintiffs submitted: 1) the Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment, 2) the Supplemental Declaration of Stacy Feldman in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant Wang Huoqing, and 3) the Supplemental Declaration of Stephen M. Gaffigan in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant Wang Huoqing. These declarations establish a connection between the Defendant and all the websites named in the Motion for Default Judgment.

The Court granted Plaintiffs' application on March 11, 2010. The Summons, Complaint, and First Amended Complaint were served on Defendant via email on March 13, 2010, pursuant to the Court's order authorizing alternate service of process. Declaration of Anne E. Kearns in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant (“Kearns Decl.”) ¶ 2 & Ex. 2 (copies of emails sent showing proof of service). Defendant failed to file a responsive pleading or otherwise appear in this action. Kearns Decl. ¶ 5. The clerk entered default pursuant to Rule 55(a) of the Federal Rules of Civil Procedure on April 16, 2010.
Plaintiffs now bring a motion for default judgment asking for an award of statutory damages, costs, prejudgment interest and injunctive relief. In the Motion, Plaintiffs seek default judgment as to twenty-two federally registered trademarks (eighteen marks owned by Gucci, one mark owned by Bottega and three marks owned by Balenciaga) rather than the twenty-five trademarks listed in their First Amended Complaint.FN5
FN5. Plaintiffs stipulated at the October 8 hearing that they only intend to seek judgment as to the twenty-two trademarks listed in their RJN and in the Motion.

In the Motion, Plaintiffs assert that the twenty-four websites listed in the First Amended Complaint, as well as four additional websites—do2bag.com, do2bag.net, myamart.com, and myamart.net—are used by the Defendant, Wang Huoqing, to operate interactive commercial websites that advertise and sell counterfeit, infringing products bearing the Plaintiffs' trademarks. Feldman Decl. ¶¶ 13–15; Gaffigan Decl. In Support of App. For Order Authorizing Alt. Service ¶¶ 3–5 & Exs. 2–25 (showing printouts from the websites).
In support of the Default Judgment Motion, Plaintiffs filed the declaration of investigator Robert Holmes (“Holmes”) of IPCybercrime.com, LLC, who was retained to investigate the sale of counterfeit products by Defendant. Holmes Decl. In Support of FDJ ¶ 3. Holmes states that he accessed the Internet website operating under the domain name bag2do.cn and completed a pretextual purchase of a Gucci branded wallet from that website. Holmes Decl. In Support of App. For Order Authorizing Alt. Service ¶¶ 11, 12 and Exs. 1, 2. Holmes requested that the wallet from bag2do.cn be sent to his address in San Jose, California and he received a confirmation of his purchase via email. Holmes Decl. In Support of FDJ ¶ 5. Holmes states that he received a Gucci branded wallet from the bag2do.cn website and submitted the wallet to Plaintiffs' representative, Stacy Feldman, who is Gucci's Intellectual Property Coordinator. Id. ¶ 6, Ex. 1 (photographs of the wallet and shipping label from Holmes' online purchase). Feldman states that she examined the wallet and determined it to be a non-genuine Gucci branded product. Feldman Decl. In Support of FDJ ¶ 13.
According to Robert Holmes, on April 12, 2010, subsequent to his purchase of the wallet through the bag2do.cn website, he received an email advertisement from the email address “julia4868@gmail.com.” Holmes Decl. In Support of FDJ ¶ 7 & Ex. 2. The email stated that www.bag2do.cn was “closing all of [its] websites” and opening two new websites, do2bag.com and do2bag.net, where one could find “the products on these two websites as usual.” Id. Holmes states he provided a copy of this email to Plaintiffs' counsel, Stephen M. Gaffigan. Id. In a separate declaration, Gaffigan states that he subsequently determined the Internet websites operating under the domain names do2bag.com and do2bag.net as well as two additional websites, myamart.com and myamart.net, are operated by the Defendant and are used by the Defendant to offer for sale Gucci, Bottega and Balenciaga branded products. Gaffigan Decl. In Support of FDJ ¶ 4 and Comp. Exs. 1, 2. Gaffigan explains in his declaration the four new websites each use the same Google Analytics tracking code (UA–15639021) and are all located in the IP range 174.133.40.22X (where X is a variable number). Gaffigan Decl. In Support of FDJ ¶ 4. Plaintiffs claim that where multiple sites employ a Google tracking code with the same base number, it is almost always the case that those domains are all tracked from a single account, and thus, have a common operator. Id. at 3 n. 2. Plaintiffs claim that where only a very small number of sites are hosted on a server, or in cases where sites are hosted on servers with sequential numbers, there is a strong likelihood that these sites are connected, as the hosting servers are either privately owned or exclusively leased servers. Id. at 3, n. 3 & Exhibit 1 (printouts showing the common Google Analytics tracking codes and common IP addresses for do2bag.com, do2bag.net, myamart.com, and myamart.net).
Plaintiffs also offer a declaration by Ms. Feldman addressing the counterfeit nature of the products offered for sale by the Defendant on the Subject Domain Names. Feldman Decl. in Support of FDJ ¶¶ 13–15. Ms. Feldman reviewed and visually inspected printouts of the items bearing the Gucci, Bottega and Balenciaga Marks offered for sale on the Defendant's Internet websites and determined the products offered for sale to be non-genuine Gucci, Bottega and Balenciaga products. Feldman Decl. ¶ 14; Gaffigan Decl. In Support of FDJ, Ex. 2 (print-outs reviewed by Feldman).
Finally, in support of the Default Judgment Motion, Plaintiffs provide a declaration by another IPCybercrime.com investigator, Jason Holmes, stating that he conducted a search of the Department of Defense Manpower Data Center and determined that Wang Huoqing is not on active military duty. Declaration of Jason Holmes in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant ¶ 4 & . Ex. 1.
In the Motion, Plaintiffs request the following relief: 1) an injunction prohibiting Wang Huoqing FN6 from infringing Plaintiffs' trademarks; 2) an order transferring the twenty-eight domain names discussed above to Plaintiffs' control or cancelling them; 3) an award of statutory damages against Defendant in the total amount of $606,000.00, that is, $594,000.00 to be awarded to Gucci, $3,000.00 to be awarded to Bottega, and $9,000.00 to be awarded to Balenciaga; 4) $700.00 for costs of the suit, to be divided equally among the three Plaintiffs; and 5) prejudgment interest from the date of filing of the action. See Proposed Judgment and Permanent Injunction.
FN6. Plaintiffs originally requested the injunction also include the alias Hubert Wang, but stipulated to dropping the alias from the order. Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment p. 3 n. 2.

At the October 8 hearing, the Court asked Plaintiffs to provide a declaration that establishes the basis upon which Plaintiffs believe all the sites listed in their Motion for Default Judgment are owned or controlled by the Defendant. In response, Plaintiffs submitted the Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs Motion for Entry of Final Default Judgment, the Supplemental Declaration of Stacy Feldman in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant Wang Huoqing, and the Supplemental Declaration of Stephen M. Gaffigan in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant Wang Huoqing. See Docket No. 44 In these declarations Plaintiffs have identified specific instances of Defendant's infringement in each website for which they seek default judgment and have established the basis for their belief that the Defendant owns or controls all twenty-eight websites at issue in this case.
III. ANALYSIS
A. Personal Jurisdiction
As a preliminary matter, this Court has an affirmative obligation to determine whether or not it has personal jurisdiction over Defendant Wang Huoqing, who is alleged to reside and/or conduct substantial business in the People's Republic of China. See In re Tuli,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999095737&ReferencePosition=712" 
 172 F.3d 707, 712 (9th Cir.1999) (holding that the court properly raised sua sponte the question of whether there was personal jurisdiction over Iraq before determining whether default judgment should be entered). In Tuli, the Ninth Circuit explained that where a plaintiff seeks default judgement, the court may not assume the existence of personal jurisdiction, even though ordinarily personal jurisdiction is a defense that may be waived, because a judgment in the absence of personal jurisdiction is void. Id. Where there are questions about the existence of personal jurisdiction in a default situation, the court should give the plaintiff the opportunity to establish the existence of personal jurisdiction. Id.
Personal jurisdiction in this District is proper provided it is consistent with the California long-arm statute and if it comports with due process of law. Boschetto v. Hansing,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2016791313&ReferencePosition=1021" 
 539 F.3d 1011, 1021–22 (9th Cir.2008). Under California's long-arm statute, Cal.Code Civ. Proc. § 410.10, federal courts in California may exercise jurisdiction to the extent permitted by the Due Process Clause of the Constitution. Id.; see also Harris Rutsky & Co. Ins. Servs., Inc. v. Bell & Clements, Ltd.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003342828&ReferencePosition=1129" 
 328 F.3d 1122, 1129 (9th Cir.2003) (citing Cal.Code Civ. Proc. § 410.10). The Due Process Clause allows federal courts to exercise jurisdiction where either: 1) the defendant has had continuous and systematic contacts with the state sufficient to subject him or her to the general jurisdiction of the court; or 2) the defendant has had sufficient minimum contacts with the forum to subject him or her to the specific jurisdiction of the court. Panavision v. Toeppen,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998089734&ReferencePosition=1320" 
 141 F.3d 1316, 1320 (9th Cir.1998). The courts apply a three-part test to determine whether specific jurisdiction exists:
(1) The nonresident defendant must do some act or consummate some transaction with the forum or perform some act by which he purposefully avails himself of the privilege of conducting activities in the forum, thereby invoking the benefits and protections of its laws; (2) the claim must be one which arises out of or results from the defendant's forum-related activities; and (3) exercise of jurisdiction must be reasonable.
Id. (quoting Omeluk v. Langsten Slip & Batbyggeri A/S,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995088735&ReferencePosition=270" 
 52 F.3d 267, 270 (9th Cir.1995) (quotation marks omitted)). As discussed below, the factual allegations and evidence support a finding of specific jurisdiction over the Defendant in this case, Wang Huoqing.FN7
FN7. Because Plaintiffs have not pointed to facts indicating that Defendant's contacts with California are continuous and systematic, and because this Court concludes that specific jurisdiction exists, the Court need not reach the question of whether it has general jurisdiction over the Defendant. The Court notes, however, that the standard for establishing general jurisdiction is high, requiring that a defendant's contacts approximate physical presence. Bancroft & Masters v. Augusta Nat'l Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000479809&ReferencePosition=1086" 
 223 F.3d 1082, 1086 (9th Cir.2000). Based on the facts alleged in the First Amended Complaint, it does not appear that this standard is met.

1. Purposeful Availment
In order to satisfy the first prong of the test for specific jurisdiction, a defendant must have either purposefully availed itself of the privilege of conducting business activities within the forum or purposefully directed activities toward the forum. Id. Purposeful availment typically consists of action taking place in the forum that invokes the benefits and protections of the laws of the forum, such as executing or performing a contract within the forum. Schwarzenegger v. Fred Martin Motor Co.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004646045&ReferencePosition=802" 
 374 F.3d 797, 802 (9th Cir.2004). To show purposeful availment, a plaintiff must show that the defendant “engage[d] in some form of affirmative conduct allowing or promoting the transaction of business within the forum state.” Gray & Co. v. Firstenberg Mach. Co.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990129909&ReferencePosition=760" 
 913 F.2d 758, 760 (9th Cir.1990). A showing that a defendant purposefully directed his conduct toward a forum state, by contrast, usually consists of evidence of the defendant's actions outside the forum state that are directed at the forum, such as the distribution in the forum state of goods originating elsewhere. Schwarzenegger,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004646045&ReferencePosition=803" 
 374 F.3d at 803 (citing Keeton v. Hustler Magazine, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984114017" 
 465 U.S. 770, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984) (finding purposeful direction where defendant published magazines in Ohio and circulated them in the forum state, New Hampshire)). Purposeful direction is determined using an “effects test.” Id. A defendant “purposefully directs” activity at a forum state when he: (a) commits an intentional act, that is (b) expressly aimed at the forum state and that (c) causes harm that he knows is likely to be suffered in that jurisdiction. Id.
“In the internet context, the Ninth Circuit utilizes a sliding scale analysis under which ‘passive’ websites do not create sufficient contacts to establish purposeful availment, whereas interactive websites may create sufficient contacts, depending on how interactive the website is.” Jeske v. Fenmore,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2017590998" 
 2008 WL 5101808, at *4 (C.D.Cal. Dec.1, 2008) (citing Boschetto v. Hansing,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2016791313&ReferencePosition=1018" 
 539 F.3d 1011, 1018 (9th Cir.2008)). “[T]he likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of the commercial activity that an entity conducts over the Internet.” Cybersell, Inc. v. Cybersell, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997235568&ReferencePosition=419" 
 130 F.3d 414, 419 (9th Cir.1997) (quoting Zippo Mfg. Co. v. Zippo Dot Com, Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997044255&ReferencePosition=1124" 
 952 F.Supp. 1119, 1124 (W.D.Pa.1997)). Personal jurisdiction is appropriate where an entity is conducting business over the internet and has offered for sale and sold its products to forum residents. See Stomp, Inc. v. NeatO, LLC,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1999196978&ReferencePosition=1077" 
 61 F.Supp.2d 1074, 1077–78 (C.D.Cal.1999) (holding that the exercise of personal jurisdiction was appropriate based on the “highly commercial” nature of defendant's website); see also Allstar Marketing Group, LLC, v. Your Store Online, LLC,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2019946692&ReferencePosition=1122" 
 666 F.Supp.2d 1109, 1122 (C.D.Cal.2009) (holding that the exercise of personal jurisdiction was appropriate because “by operating a highly commercial website through which regular sales of allegedly infringing products are made to customers in [the forum state], [the defendant has] purposefully availed [itself] of the benefits of doing business in this district”).
Here, the allegations and evidence presented by Plaintiffs in support of the Motion are sufficient to show purposeful availment on the part of Defendant Wang Huoqing. Plaintiffs have alleged that Defendant operates “fully interactive Internet websites operating under the Subject Domain Names” and have presented evidence in the form of copies of web pages showing that the websites are, in fact, interactive. First Am. Compl. ¶ 1; Gaffigan Decl. In Support of FDJ & Exs. 1–3 (printouts from some of the websites displaying counterfeit merchandise for sale). Additionally, Plaintiffs allege Defendant is conducting counterfeiting and infringing activities within this Judicial District and has advertised and sold his counterfeit goods in the State of California. First Am. Compl. ¶¶ 1, 3–6, 9, 31. Plaintiffs have also presented evidence of one actual sale within this district, made by investigator Robert Holmes from the website bag2do.cn. Holmes Decl. In Support of FDJ ¶¶ 5–6. Finally, Plaintiffs have presented evidence that Defendant Wang Huoqing, own or controls the twenty-eight websites listed in the Motion for Default Judgment. Supplemental Declaration of Stacy Feldman in Support of Plaintiffs' Motion for Final Default Judgment Against Defendant Wang Huoqing (“Supp. Feldman Decl.”) pp. 2–18; Gaffigan Decl. in Support of App. For Order Authorizing Alt. Service ¶ 3; See Gray & Co., 913 F.2d at 770. Such commercial activity in the forum amounts to purposeful availment of the privilege of conducting activities within the forum, thus invoking the benefits and protections of its laws.   Schwarzenegger,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004646045&ReferencePosition=802" 
 374 F.3d at 802 (quoting Hanson v. Denckla,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1958121475" 
 357 U.S. 235, 253, 78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958)). Accordingly, the Court concludes that Defendant's contacts with California are sufficient to show purposeful availment.
2. Claims Arise out of Forum Related Activities
The second prong of the test for specific jurisdiction requires that the claim be one that arises out of or relates to the defendant's activities in the forum. Panavision,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998089734&ReferencePosition=1320" 
 141 F.3d at 1320. This requires a showing of “but for” causation. Id.

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1998089734" 
 at 1322 (“We must determine if the plaintiff Panavision would not have been injured ‘but for’ the defendant Toeppen's conduct directed toward Panavision in California.”). Here, Defendant's contacts with the forum are his sales of infringing and counterfeit products to customers in this state. Therefore, the Court finds that “but for” Defendant's infringing activity, Plaintiffs would not have been injured. Accordingly, the Court concludes that the second requirement for specific jurisdiction is satisfied.
3. Reasonableness of Exercise of Jurisdiction
The third prong of the test for specific jurisdiction provides that the exercise of jurisdiction must comport with fair play and substantial justice. Id. at 1320. To determine whether the exercise of jurisdiction over a non-resident defendant comports with fair play and substantial justice, a court must consider seven factors:
(1) the extent of the defendant's purposeful interjection into the forum state's affairs; (2) the burden on the defendant of defending in the forum (3) the extent of conflict with the sovereignty of the defendant's state; (4) the forum state's interest in adjudicating the dispute; (5) the most efficient judicial resolution of the controversy; (6) the importance of the forum to the plaintiff's interest in convenient and effective relief; and (7) the existence of an alternative forum.
 Core–Vent Corp. v. Nobel Indus.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1993235643&ReferencePosition=1487" 
 11 F.3d 1482, 1487–88 (9th Cir.1993). There is a presumption that the exercise of jurisdiction is reasonable when the first two prongs of the specific jurisdiction test have been met; at that point, the burden shifts to the defendant to establish unreasonableness. See Schwarzenegger, 374, F.3d at 802 (stating that after the plaintiff meets his burden to satisfy the first two prongs, the burden then shifts to the defendant to present a “compelling case” that jurisdiction is unreasonable). The reasonableness factors enumerated in Core–Vent weigh in favor of finding that the exercise of jurisdiction comports with fair play and substantial justice in this case.
First, the forum state has a strong interest in adjudicating the dispute. Although none of the parties is a California citizen, Plaintiffs allege that Defendant sells the infringing products to California citizens, that Plaintiffs operate boutiques in this forum, and that they have suffered damages as a result of Defendant's infringing activities in this forum. See Nissan Motor Co. Ltd. v. Nissan Computer Corp.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000084104&ReferencePosition=1161" 
 89 F.Supp.2d 1154, 1161 (C.D.Cal.2000) ( “California has a strong interest in protecting its citizens from trademark infringement and consumer confusion”). This factor thus favors a finding that the exercise of jurisdiction is reasonable.
Second, the extent of Defendant's purposeful interjection into the forum state's affairs is unknown as Plaintiffs have not alleged or presented evidence of the amount of infringing products Defendant sells to California customers. Therefore this factor is neutral.
Third, the burden on the Defendant, as a resident of China, to litigate in California is significant, but the inconvenience is not so great as to deprive him of due process, particularly given Defendant's purposeful availment of the benefits of conducting business within the forum. See Panavision,
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 141 F.3d at 1323 (“A defendant's burden in litigating in the forum is a factor in the assessment of reasonableness, but unless the ‘inconvenience is so great as to constitute a deprivation of due process, it will not overcome clear justifications for the exercise of jurisdiction.’ ”).
Fourth, consideration of the most efficient judicial resolution is “no longer weighed heavily given the modern advances in communication and transportation,” therefore this factor is also neutral because there may be witnesses and evidence located in both California and China. Id.
Fifth, with respect to the existence of an alternative forum, Defendant has not come forward to request an alternative forum and the Court is unaware of whether there is such a forum. This factor is neutral.
Sixth, with respect to the importance of the forum to the plaintiff's interest in convenient and effective relief, courts generally give little weight to a plaintiff's inconvenience. See Id. However, if a forum is available in China, it would be costly and inconvenient for Plaintiffs to litigate in China, therefore this factor weighs slightly in Plaintiffs' favor.
Finally, regarding the extent to which the exercise of jurisdiction would conflict with the sovereignty of Defendant's state, “[l]itigation against an alien defendant creates a higher jurisdictional barrier than litigation against a citizen from a sister state because important sovereignty concerns exist.”   Harris Rutsky & Co. Ins. Servs., Inc. v. Bell & Clements Ltd.,
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 328 F.3d 1122, 1133 (9th Cir.2003) (quoting Sinatra v. Nat'l Enquirer,
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 854 F.2d 1191, 1199 (9th Cir.1988)). While this factor weighs in favor of the Defendant, it is not sufficient to defeat the Court's exercise of personal jurisdiction where the other Core–Vent factors support a finding of personal jurisdiction.
Balancing these seven factors, the Court concludes that the exercise of jurisdiction over the Defendant is reasonable.
B. Legal Standard Regarding Entry of Default Judgment
Pursuant to Rule 55(b)(2) of the Federal Rules of Civil Procedure, the court may enter a default judgment where the clerk, under Rule 55(a), has previously entered the party's default based upon failure to plead or otherwise defend the action. Fed.R.Civ.P. 55(b). Once a party's default has been entered, the factual allegations of the complaint, except those concerning damages, are deemed to have been admitted by the non-responding party. Fed. R. Civ. Proc. 8(b)(6); see also Geddes v. United Fin. Group,
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 559 F.2d 557, 560 (9th Cir.1977) (stating the general rule that “upon default[,] the factual allegations of the complaint, except those relating to the amount of damages, will be taken as true”). A defendant's default, however, does not automatically entitle the plaintiff to a court-ordered default judgment. Draper v. Coombs,
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 792 F.2d 915, 924–25 (9th Cir.1986).
“Granting or denying a motion for default judgment is a matter within the court's discretion.” Landstar Ranger, Inc. v. Parth Enterprises, Inc.,
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 2010 WL 2889490, at *2 (C.D.Cal. Jul.19, 2010) (quoting Elektra Entertainment Group Inc. v. Bryant,
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 No. CV 03–6381 GAF (JTLx), 2004 WL 783123, at *1 (C.D.Cal. Feb.13, 2004)). The Ninth Circuit has directed that courts consider the following factors in deciding whether to enter default judgment:
(1) the possibility of prejudice to plaintiff; (2) the merits of plaintiff's substantive claim; (3) the sufficiency of the complaint; (4) the sum of money at stake in the action; (5) the possibility of a dispute concerning the material facts; (6) whether defendant's default was the product of excusable neglect; and (7) the strong public policy favoring decisions on the merits.
 Eitel v. McCool,
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 782 F.2d 1470, 1471–72 (9th Cir.1986).
C. Eitel Factors
1. Possibility of Prejudice to Plaintiff
The first Eitel factor considers whether plaintiffs will suffer prejudice if a default judgment is not entered. Pepsico, Inc. v. California Security Cans,
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 238 F.Supp.2d 1172, 1177 (C.D.Cal.2002). To the extent that Defendant has failed to appear in, or otherwise defend this action, Plaintiffs will be left without a remedy if default judgment is not entered in their favor. Therefore, this factor weighs in favor of entry of default judgment.
2. Merits of Plaintiffs' Substantive Claim and Sufficiency of the Complaint
The second and third Eitel factors weigh the substantive merit of the plaintiff's claims and the sufficiency of the pleadings to support these claims. In order for these factors to weigh in favor of entering a default judgment, the plaintiffs must state a claim upon which they may recover.   Pepsico,
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 238 F.Supp.2d at 1175; see also Danning v. Lavine,
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 572 F.2d 1386, 1388 (9th Cir.1978) (stating that the allegations in the complaint must state a claim upon which the plaintiffs may recover).
a. Trademark Counterfeiting & Infringement
To prevail on a claim for trademark infringement, a holder of a registered service mark must show that another person is using: (1) any reproduction, counterfeit, copy or colorable imitation of a mark; (2) without the registrant's consent; (3) in commerce; (4) in connection with the sale, offering for sale, distribution or advertising of any goods; (5) where such use is likely to cause confusion, or to cause a mistake or to deceive. 15 U.S.C. § 1114(1)(a); Century 21 Real Estate Corp. v. Sanlin,
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 846 F.2d 1175, 1178 (9th Cir.1988). Neither intent nor actual confusion are necessary to establish a likelihood of confusion. Id. The critical determination is, “whether an alleged trademark infringer's use of a mark creates a likelihood that the consuming public will be confused as to who made that product.” Jada Toys, Inc. v. Mattel, Inc.,
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 518 F.3d 628, 632 (9th Cir.2008) (quoting Brother Records, Inc. v. Jardine,
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 318 F.3d 900, 908 (9th Cir.2003)) (quotation marks omitted).
Here, Plaintiffs have alleged that they are the respective owners of Gucci, Bottega, and Balenciaga Marks that are registered with the United States Patent and Trademark Office and they have provided trademark registrations in support of that assertion. First Am. Compl. ¶¶ 3–5; Feldman Decl. ¶¶ 4–6; RJN, Exs. A, B, C. Plaintiffs have also alleged that Defendant Wang Huoqing uses the Marks to sell counterfeit products bearing the Gucci, Bottega, and Balenciaga Marks over the internet, and that these activities are causing confusion, mistake, and deception among members of the trade and the general consuming public as to the origin and quality of Defendant's counterfeit goods. First Am. Compl. ¶¶ 9, 27–29, 34. Further, Plaintiffs have presented evidence that the twenty-eight websites listed in the Motion for Default Judgment are owned or controlled by Wang Huoqing and offer for sale non-authentic products that carry Plaintiffs' trademarks. Finally, Plaintiffs have presented evidence that they actually purchased an item offered on one of the websites controlled by Wang Huoqing and determined that it infringed.
Plaintiffs have presented the trademark registrations for the Gucci, Bottega, and Balenciaga Marks in support of the Motion. See RJN, Exs. A, B, C. This evidence establishes that the Plaintiffs are the owners of the respective trademarks presented in the RJN. In addition, from Stacy Feldman's supplemental declaration, it appears the Plaintiffs' Marks have been infringed upon by Defendant. See Supp. Feldman Decl. ¶¶ 5–7 (stating Feldman personally reviewed printouts downloaded by Attorney Gaffigan and noted specific examples of the Defendant's infringement of the Plaintiffs' Marks on each of his Internet websites). Therefore, this factor weighs in favor of granting a default judgment.
b. False Designation of Origin
Plaintiffs allege that Defendant's use of the Gucci, Bottega, and Balenciaga marks constitutes false designation of origin in violation of section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a). That section provides as follows:
Any person who, or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which—
(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or
(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or her or another person's goods, services, or commercial activities, shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by such act.
15 U.S.C. § 1125(a)(1).

In order to prevail in an action for false designation of origin, a plaintiff must show that: 1) the terms or logos in question are valid and protectable trademarks; 2) the plaintiff owns these marks as trademarks; 3) the plaintiff used these marks in commerce; and 4) the defendants “used terms or designs similar to plaintiff's marks without the consent of the plaintiff in a manner that is likely to cause confusion among ordinary purchasers as to the source of the goods.” Chimney Safety Inst. Of Am. v. Chimney King,
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 2004 WL 1465699, at *2 (N.D.Cal. May 27, 2004) (citing Brookfield Commc'ns, Inc. v. West Coast Entm't Corp.,
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 174 F.3d 1036, 1046–47 n. 8 (9th Cir.1999)).
Plaintiffs have presented evidence satisfying all of the elements listed above with respect to the twenty-two Gucci, Bottega, and Balenciaga Marks contained in the RJN. First, Plaintiffs have presented evidence that they own the twenty-two Marks, thus satisfying the first two elements of the claim. See RJN Exs. A, B, C. Second, Plaintiffs have presented evidence that they use the marks in commerce, thus satisfying the third element of the claim. Feldman Decl. in Support of FDJ ¶¶ 7, 9. Third, Plaintiffs have presented evidence the Defendant used designs that are copies of or substantially similar to the Marks without the consent of the Plaintiffs and this use is likely to cause confusion among ordinary purchasers as to the source of the products. Feldman Decl. in Support of FDJ ¶ 14. Therefore, this factor weighs in favor of granting a default judgment on Plaintiffs' false designation of origin claim.
3. Amount at Stake
The fourth Eitel factor balances the amount of money at stake in the claim in relation to the seriousness of the defendant's conduct. Eitel,
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 782 F.2d at 1471–72.
Here, Plaintiffs request $606,000.00 in statutory damages against Defendant, as well as an award of costs and prejudgment interest. This amount, while significant, is commensurate with the seriousness of Defendant's alleged misconduct, namely, engaging in willful infringement of numerous trademarks owned by Plaintiffs. Therefore, the Court finds that this factor favors entry of default judgment.
4. Possibility of Dispute
The fifth Eitel factor weighs the possibility that material facts may be in dispute. Eitel

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986108930&ReferencePosition=1471" 
 782 F.2d at 1471–72. Here, because Defendant has failed to respond in this action, there is an absence of material facts in dispute in the record from which the Court may weigh this factor. Therefore, this factor is neutral.
5. Possibility of Excusable Neglect
The sixth Eitel factor weighs whether the defendant's default may have been the product of excusable neglect. Id. Here, Plaintiffs have properly served the Defendant in this action pursuant to the Court's Order Authorizing Alternate Service of Process on Defendant Pursuant to Federal Rule of Civil Procedure 4(f)(3). Holmes Decl. In Support of FDJ. ¶ 8; Holmes Decl. In Support of App. For Order Authorizing Alt. Service ¶ 14 (stating Holmes received Return Receipts from ReadNotify.com, indicating his pretextual messages had been opened, for emails sent to the addresses: huoqing@gmail.com, dongshi007 @gmail.com, cnreg@hichina.com, bagdo.com@gmail.com, myashop@gmail.com, bagpo.com@gmail.com, my4shop@gmail.com, and julia3318@gmail.com). There is no evidence in the record that Defendant's failure to appear and otherwise defend was the result of excusable neglect. Rather, Defendant failed to appear after being served with the Complaint in this action, indicating that his failure to appear was willful. Therefore, this factor weighs in favor of entry of default judgment.
6. Policy for Deciding Cases on the Merits
The seventh Eitel factor balances the policy consideration that whenever reasonably possible, cases should be decided upon their merits.   Eitel,
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 782 F.2d at 1472. The existence of Rule 55(b) though, indicates, that this preference towards disposing of cases on the merits is not absolute.   Pepsico,
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 238 F.Supp.2d at 1177. Here, because Defendant has failed to respond or otherwise defend himself in this action, deciding the case upon the merits is not possible and this factor is therefore neutral.
As discussed above, Eitel factors 1, 2, 3, 4, and 6 weigh in favor of granting the final default judgment and factors 5 and 7 are neutral. Therefore, the Eitel analysis weighs in favor of granting final default judgment. Accordingly, it is recommended that default judgment be entered against the Defendant on Plaintiffs' trademark infringement and false designation of origin claims.
D. Remedies
1. Injunctive Relief
Plaintiffs have requested the Court grant two forms of injunctive relief. First, Plaintiffs request that the Court grant a permanent injunction barring Defendant from further interfering with Plaintiffs' businesses. Proposed Judgment and Permanent Injunction at 2–4. Second, Plaintiffs request the Court order the Subject Domain Names transferred to Plaintiffs. Id. at 4.
Injunctive relief is available to prevent future trademark infringement under the Lanham Act. 15 U.S.C. § 1116. “Injunctive relief is the remedy of choice for trademark and unfair competition cases, since there is no adequate remedy at law for the injury caused by a defendant's continuing infringement.”   Century 21,
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 846 F.2d at 1180. In order to obtain injunctive relief, a plaintiff must show either: (1) probable success on the merits and the possibility of irreparable harm, or (2) the existence of serious questions on the merits and the balance of hardships tipping in its favor. Vision Sports, Inc. v. Melville Corp.,
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 888 F.2d 609, 612 (8th Cir.1989). In an action for trademark infringement, “once the plaintiff establishes a likelihood of confusion, it is ordinarily presumed that the plaintiff will suffer irreparable harm if injunctive relief is not granted.” Id.
Here, Plaintiffs request entry of the following injunction: FN8
FN8. The language of the injunctive relief is taken verbatim from the Plaintiffs' Proposed Order except that the Court has corrected a few minor typographical errors.

Defendant and his respective officers, agents, servants, employees, and attorneys, and all persons acting in concert and participation with him are hereby permanently restrained and enjoined from:
(a) manufacturing or causing to be manufactured, importing, advertising, or promoting, distributing, selling or offering to sell counterfeit and infringing goods using the Plaintiffs' Marks;
(b) using the Plaintiffs' Marks in connection with the sale of any unauthorized goods;
(c) using any logo, and/or layout which may be calculated to falsely advertise the services or products of Defendant offered for sale or sold via the Subject Domain Names FN9 and/or any other website or business, as being sponsored by, authorized by, endorsed by, or in any way associated with Plaintiffs;
FN9. In the Proposed Order, Plaintiffs define “Subject Domain Names” as including the following: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com.

(d) falsely representing himself as being connected with Plaintiffs, through sponsorship or association;
(e) engaging in any act which is likely to falsely cause members of the trade and/or of the purchasing public to believe any goods or services of Defendant offered for sale o[r] sold via the Subject Domain Names and/or any other website or business are in any way endorsed by, approved by, and/or associated with Plaintiffs;
(f) using any reproduction, counterfeit, copy or colorable imitation of the Plaintiffs' Marks in connection with the publicity, promotion, sale, or advertising of any goods sold by Defendant via the Subject Domain Names and/or any other website or business, including, without limitation, footwear, belts, sunglasses, handbags, wallets, hats, jewelry, including, [sic] necklaces and bracelets, scarves, ties, and/or umbrellas;
(g) affixing, applying, annexing or using in connection with the sale of any goods, a false description or representation, including words or other symbols tending to falsely describe or represent goods offered for sale or sold by Defendant via the Subject Domain Names and/or any other website or business, as being those of Plaintiffs or in any way endorsed by Plaintiffs;
(h) offering such goods in commerce;
(i) otherwise unfairly competing with Plaintiffs;
(j) secreting, destroying, altering, removing, or otherwise dealing with the unauthorized products or any books or records which contain any information relating to the importing, manufacturing, producing, distributing, circulation, selling, marketing, offering for sale, advertising, promoting, renting or displaying of all unauthorized products which infringe the Plaintiffs' Marks; and
(k) effecting assignments or transfers, forming new entities or associations or utilizing any other device for the purpose of circumventing or otherwise avoiding the prohibitions set forth above.
Proposed Judgment and Permanent Injunction at 2–4. Plaintiffs have also requested transfer of the Domain names as follows:
(a) In order to give practical effect to the Permanent Injunction, the Subject Domain Names are hereby ordered to be immediately transferred by Defendant, his assignees and/or successors in interest or title, and the Registrars to Plaintiffs' control. To the extent the current Registrars do not facilitate the transfer of the domain names to Plaintiffs' control within ten (10) days of receipt of this judgment, the United States based Registry shall, within thirty (30) days, transfer the Subject Domain Names to a United States based Registrar of Plaintiffs' choosing, and that Registrar shall transfer the Subject Domain Names to Plaintiffs;
(b) Upon Plaintiffs' request, the top level domain (TLD) Registries for the Subject Domain Names shall place the Subject Domain Names on Registry Hold status within thirty (30) days of receipt of this Order, thus removing them from the TLD zone files maintained by the Registries which link the Subject Domain Names to the IP addresses where the associated websites are hosted [.] FN10
FN10. In their original proposed order, Plaintiffs also requested that the following provision be included:

(c) Upon Plaintiffs' request, Defendant, those acting in concert with him, and those with notice of the Injunction, including any Internet search engines, including Google, Yahoo! and Bing, Web hosts, domain-name registrars, and domain-name registries that are provided with notice of the Injunction, shall be and are hereby restrained and enjoined from facilitating access to any or all websites through which Defendant engages in the sale of counterfeit and infringing goods using the Plaintiffs' Marks.
However, in their supplemental memorandum, Plaintiffs stipulated they are no longer requesting the inclusion of this provision in the Court's order. Plaintiffs Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment p. 9.
In support of their request for injunctive relief, Plaintiffs provided evidence of Defendant's infringing activity, thereby showing a probability of success on the merits. Plaintiffs have also established a likelihood of confusion by showing Defendant's use of counterfeit Gucci, Bottega, and Balenciaga Marks, giving rise to a presumption that Plaintiffs will suffer irreparable harm if injunctive relief is not granted. Further, Plaintiffs assert that they have invested substantial time and money in advertising and promoting the Gucci, Bottega, and Balenciaga Marks, as a result of which Plaintiffs' marks have become widely recognized and Plaintiffs have developed reputation and goodwill. See Phillip Morris USA, Inc. v. Shalabi,
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 352 F.Supp.2d 1067 (C.D.Cal.2004) (considering plaintiff's investment in advertising and promoting, reputation, and goodwill in finding irreparable harm). Because Plaintiffs will suffer irreparable injury to their reputation and goodwill if injunctive relief is not granted, the Court recommends that Plaintiffs' request for a permanent injunction be granted.
Having determined that Plaintiffs are entitled to injunctive relief, the Court must determine the appropriate scope of the injunctive relief. Rule 65 of the Federal Rules of Civil Procedure requires that “[e]very order granting an injunction ... shall set forth the reasons for its issuance; shall be specific in terms; [and] shall describe in reasonable detail ... the act or acts sought to be restrained.” Fed.R.Civ.P. 65(d). Generally, “an injunction must be narrowly tailored to remedy only the specific harms shown by the plaintiffs rather than to enjoin all possible breaches of the law.” Iconix, Inc. v. Tokuda,
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 457 F.Supp.2d 969, 998–1002 (N.D.Cal.2006) (citing Price v. City of Stockton,
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 390 F.3d 1105, 1117 (9th Cir.2004)).
Applying this standard to the first form of injunctive relief requested, prohibiting Defendant from engaging in further infringement, the Court finds the relief to be narrowly tailored to remedy the harms shown by Plaintiffs and necessary to effectuate the purpose of preventing the Defendant from unlawfully infringing on the Plaintiffs' marks. The Plaintiffs have established Defendant's ownership or control over all twenty-eight domain names at issue (b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com). Additionally, the requested relief is in line with injunctive relief granted by other courts. See e.g., Chanel, Inc. v. Sophia Zhang, Case No. 3:09–cv–01977–MMC (N.D.Cal. Dec. 7, 2009) (including nearly identical language in permanent injunction); Chanel, Inc. v. Lin,
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 2010 WL 2557503 (N.D.Cal. May 7, 2010) (including nearly identical language in permanent injunction). Additionally, the broad scope of the injunction is reasonable given that the Defendant has used the counterfeit marks to sell the same types of goods as offered by Gucci, Bottega and Balenciaga. See Perfumebay.com Inc. v. eBay Inc.,
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 506 F.3d 1165, 1177 (9th Cir.2007) (“When the infringing use is for a similar service, a broad injunction is especially appropriate”). Accordingly, the Court recommends that Plaintiffs' proposed injunction be adopted in its entirety with regard to all twenty-eight websites listed in the Motion for Default Judgment (b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com).
As to the second form of relief requested, the transfer of the domain names to the Plaintiffs, the Court also finds Plaintiffs' request to be reasonable and necessary even though it will be directed in part, to entities that are not parties to this action. This Court has specifically addressed the issue of enforcing its order on a third party in the context of a similar trademark infringement action and has concluded that under 15 U.S.C. § 1116, the Court is authorized to issue such an order against a third party because it is necessary to effectuate the purposes of the injunction. Chanel, Inc., v. Lin,
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 2010 WL 2557503, at *12 (N.D.Cal. May 7, 2010); see also Louis Vuitton Malletier, S.A. v. Absolutee Corp.., Ltd., Case No. 3:09–cv–05612 MMC (N.D. Cal. April 19, 2010) (ordering transfer of domain names on default judgment where plaintiff asserted claims for trademark infringement and false designation of origin under Lanham Act but did not assert cyberpiracy claim). As stated above, Plaintiffs have provided evidence showing the Defendant is tied to all twenty-eight websites listed in the Motion for Default Judgment (b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com). Therefore, the second form of injunctive relief should be granted. Finally, Plaintiffs have stipulated that the twenty-eight domain names at issue should all be transferred to Plaintiff Gucci, as it is responsible for the Plaintiffs' anti-counterfeiting programs. Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment p. 9.
2. Statutory Damages
The Lanham Act provides that a trademark owner may recover: (1) defendant's profits; (2) any damages sustained by the plaintiff; and (3) the costs of the action where a plaintiff has established trademark infringement. 15 U.S.C. § 1117(a). As an alternative to seeking damages in the form of lost profits, a plaintiff may elect to receive an award of statutory damages in trademark actions involving the use of a counterfeit mark. 15 U.S.C. § 1117(c). Under the Lanham Act, a court may award “not less than $1,000 or more than $200,000 per counterfeit mark per type of goods or services sold, offered for sale, or distributed, as the court considers just.” 15 U.S.C § 1117(c)(1). A court may grant enhanced damages of up to $2,000,000 per counterfeit mark on a finding of willful infringement. 15 U.S.C. § 1117(c)(2). Willful infringement occurs when the defendant knowingly and intentionally infringes on a trademark. See Earthquake Sound Corp. v. Bumper Indus.,
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 352 F.3d 1210, 1216–1217 (9th Cir.2003). Willfulness can also be inferred from a defendant's failure to defend. Philip Morris USA, Inc. v. Castworld Prods., Inc.,
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 219 F.R.D. 494, 500 (C.D.Cal.2003). If statutory damages are elected, a court has wide discretion in determining the amount of statutory damages to be awarded.   Columbia Pictures Television, Inc. v. Krypton Broad. of Birmingham,
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 259 F.3d 1186, 1194 (9th Cir.2001). Although Section 1117(c) does not give any specific guidance as to how a court should determine an appropriate statutory damage award, many courts have looked to the following factors that are considered for the award of statutory damages under an analogous provision of the Copyright Act:
(1) the expenses saved and the profits reaped; (2) the revenues lost by the plaintiff[s]; (3) the value of the copyright; (4) the deterrent effect on others besides the defendant; (5) whether the defendant's conduct was innocent or willful; (6) whether a defendant has cooperated in providing particular records from which to assess the value of the infringing material produced; and (7) the potential for discouraging the defendant.
 Cartier v. Symbolix Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2015651548&ReferencePosition=318" 
 544 F.Supp.2d 316, 318 (S.D.N.Y.2008) (quoting John Wiley & Sons, Inc., et al. v. Kanzin Rukiz Entertainment and Promotions et al,
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 No. 06 Civ. 12949, 2007 WL 1695124, at*3 (S.D.N.Y. June 12, 2007)); see also Adobe Systems Inc. v. Tilley,
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 No. C 09–1085 PJH, 2010 WL 309249, at *5 (N.D.Cal. Jan.9, 2010) (“courts in this district have also considered whether the damages sought bear a plausible relationship to the plaintiff's actual damages”) (quotations omitted). The Court considers these factors below.
First, as to expenses saved and profits reaped as a result of the Defendant's infringement, there is no evidence in the record of Defendant Wang Huoqing's expenses saved or profits reaped because the Defendant has failed to appear or otherwise defend this action. Therefore, this factor does not offer the court any guidance as to the appropriate amount of statutory damages. As to revenues lost, Plaintiffs have not provided any evidence of lost revenue and it may be difficult to quantify such. Therefore, this factor does not provide guidance in this case. As to the value of the intellectual property, the Plaintiffs have not provided any evidence as to the actual value of their trademarks, though Ms. Feldman has stated that the Plaintiffs' Marks are “vital” to their businesses and represent “virtually the entire respective value of the companies and their associated images.” Feldman Decl. in Support of FDJ ¶ 9. As to the deterrent effect on others beside defendant, a significant award to the Plaintiffs would clearly have some degree of deterrent effect on other infringers. As to whether defendant's conduct was willful, the incomplete registration information for the domain names, the failure to appear after being properly served, and the blatant use of the Plaintiffs' names suggest that the Defendant's conduct is willful and not innocent. As to whether the defendant has cooperated in providing records, as stated above, the Defendant has failed to appear or otherwise defend this action. Therefore, this factor is not applicable. As to the potential for discouraging the defendant, although a smaller damage award would probably be persuasive in deterring the Defendant, the Plaintiffs have alleged that he resides in the People's Republic of China and therefore any judgment, regardless of the amount of damages imposed may not have a deterring effect because enforcing the judgment may prove difficult. Weighing these factors, the Court concludes that Plaintiffs are entitled to a significant award of statutory damages. Below, the Court considers the appropriate methodology for setting a dollar amount on those damages.
In the Motion, Plaintiffs have requested a damage award based upon the number of registered marks, multiplied by the types of counterfeit goods sold (e.g.handbags, sunglasses, jewelry, etc.), multiplied by $3,000, that is, the amount of damages sought as to each type of good. This methodology gives rise to damages in the amounts of $594,000 (Gucci), $3,000 (Bottega), and $9,000 (Balenciaga). The Court finds that this methodology is problematic for two reasons. First, Plaintiffs have not provided evidence showing that each registered mark was used on each type of good. In particular, it is not possible to determine from the print-outs provided by Plaintiffs which particular marks are infringed by the products shown or even whether each type of product for which damages are sought is shown. Second, even if all twenty-two trademarks have been infringed in each type of product, the Court notes that many of the Marks appear very similar. Other courts that have addressed this issue have concluded that where the infringing acts are based on very similar marks, it may be appropriate to take this fact into account when calculating statutory damages to ensure that the Plaintiffs do not receive a windfall. See, e.g., Adobe Systems, Inc. v. Tilley,
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 2010 WL 309249, at *5 (N.D.Cal. Jan.19, 2010); 2–5 Gilson on Trademarks § 5.19 (“If there are multiple marks involved, rather than give plaintiff[s] a windfall, courts tend to award an amount without multiplying it by the number of marks or to lower the award given per mark”); Louis Vuitton Malletier & Oakley, Inc. v. Veit,
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 211 F.Supp.2d 567, 584–85 (E.D.Pa.2002) (noting “[i]n similar cases concerning multiple marks, courts have been inclined to either award the maximum without multiplication or to lower the per mark award”).
In light of these concerns, the Court adopts the methodology used by Judge Chen in a similar situation to calculate damages.FN11 See Chanel, Inc. v. Casondra Tshimanga, Case No. 3:07–cv–03592 EMC (N.D.Cal. Jul. 15, 2008) (involving websites registered to Tshimanga that sold counterfeit goods that infringed marks registered to Chanel where a number of the infringed marks were identical or substantially similar to other marks for which Chanel sought recovery). In Tshimanga, Judge Chen chose to eliminate substantially similar trademarks from the damages calculation and to then use a higher per violation award for a lesser number of violations. As a result, damages were reduced from the requested amount of $678,000 to $450,000.
FN11. At the October 8 hearing, Plaintiffs stipulated that they did not object to the Court's application of this framework to determine the amount of damages in this case.

Applying that methodology to this case, there are eight Gucci marks which are substantially similar to other Marks for which Gucci is requesting damages. Removing these Marks for the purpose of calculating damages would leave ten Gucci Marks upon which to base their damages.FN12 Bottega has only requested damages with regard to one Mark and therefore, there are no other substantially similar Marks to remove. Balenciaga has one Mark which is substantially similar to another one of the Marks for which it is requesting damages and therefore, for calculation purposes, Balenciaga's Marks would be reduced to two.FN13 At the same time, the Court finds that the amount per violation should be increased from $3,000 (as requested by Plaintiffs) to $4,000, which is a relatively low per-violation amount, given that Defendant's infringement was willful. Calculating Plaintiffs' damages with these adjustments results in a total damage award of $452,000.FN14 This award represents 74.6% of the Plaintiffs' original request of $606,000.FN15
FN12. Trademark registration numbers 1,097,555 and 3,660,040 appear substantially similar to registration number 1,097,483. Registration numbers 1,168,477 and 1,200,991 appear substantially similar to registration number 0,876,292. Registration numbers 3,039,630 and 3,376,129 appear substantially similar to registration number 3,039,629. Registration number 3,072,547 appears substantially similar to 3,072,549. Registration number 3,470,140 appears substantially similar to 3,039,631. At the October 8 hearing, Plaintiffs stipulated to removing the substantially similar marks for the purposes of calculating statutory damages. Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Default Judgment, p. 8.

FN13. Trademark registration number 3,344,631 appears substantially similar to registration number 3,044,207.

FN14. For Gucci: 10 trademarks x 11 types of goods x $4,000 = $440,000. For Bottega: 1 trademark x 1 type of good x $4,000 = $4,000. For Balenciaga: 2 trademarks x 1 type of good x $4,000 = $8,000.

FN15. Judge Chen's methodology produced a result that was approximately 66% of the requested amount in Tshimanga.
3. Costs
Under the Lanham Act, a plaintiff that prevails on a claim under § 1125(a) is entitled to costs. 15 U.S.C. § 1117(a). Plaintiffs have prevailed on their false designation of origin claim under § 1125(a) and therefore are entitled to costs. Plaintiffs state that they have incurred costs in the amount of $700.00, consisting of the filing fee ($350.00) and the process server fees ($350.00). See Kearns Decl. ¶ 13; Holmes Decl. ¶ 8.
Under Civil Local Rule 54–3, an award of costs may include the clerk's filing fee and fees for service of process “to the extent reasonably required and actually incurred.” Therefore, Plaintiffs' costs of $350.00 in filing fees and $350.00 for service, totaling $700.00, are allowable and should be awarded in full and apportioned as follows: $233.34 for Gucci, $233.33 for Bottega, and $233.33 for Balenciaga, as requested in Plaintiffs' Proposed Judgment and Permanent Injunction. Proposed Judgment and Permanent Injunction at 5.
4. Prejudgment Interest
Plaintiffs have requested an award of prejudgment interest in this case and the Court concludes the Plaintiffs are entitled to receive an award of prejudgment interest. Under 15 U.S.C. § 1117(b), assuming the court has found intentional use of a mark or designation as defined in section 1116(d) of the same title, “the court may award prejudgment interest on such amount at an annual interest rate established under section 6621(a)(2) of Title 26, FN16 beginning on the date of service of the claimant's pleadings setting forth the claim for such entry of judgment and ending on the date such entry is made, or for shorter time as the court considers appropriate.” 15 U.S.C. § 1117(b).
FN16. Section 6621(a)(2) provides that the prejudgment rate shall be equal to the Federal short-term rate as defined by the Secretary in the first month of each calendar quarter plus 3 percentage points.

Here, the Summons, Complaint and First Amended Complaint were all served on March 13, 2010 and therefore, the Court calculates prejudgment interest from that date to the date of this Report and Recommendation. Using an annual rate of 3.64%,FN17 Plaintiffs should be awarded $13,117.16 in prejudgment interest.FN18 The prejudgment interest should be apportioned as follows: for Gucci, $12,768.92 FN19; for Bottega, $116.08 FN20; and for Balenciaga, $232.16.FN21
FN17. The short-term rate for March, 2010 was 0.64%, corresponding to the month in which the complaint was served in this action. (This figure was determined based on information from http://www.irs.gov/pub/irs–drop/rr–10–08.pdf). Thus, the rate used to calculate Plaintiffs' prejudgment interest should be 3.64%. In their Supplemental Memorandum, Plaintiffs stipulated to the prejudgment interest rate of 3.64%. Plaintiffs' Supplemental Memorandum of Law in Support of Plaintiffs' Motion for Entry of Final Default Judgment, p. 9 n. 4.

FN18. The prejudgment interest figure of $13,117.16 was computed by converting the annual rate of 3.64% to a daily rate of 9.97260274 x 10 –5 (.0364 ÷ 365), then multiplying by 291, representing the 291 days between service of the complaint in this action (March 13, 2010) and the date of this Report and Recommendation, then multiplying by $452,000.00, representing the total statutory damages to be awarded.

FN19. 9.97260274 x 10 –5 x $440,000.00 = $12,768.92

FN20. 9.97260274 x 10 –5 x $4,000.00 = $116.08

FN21. 9.97260274 x 10 –5 x $8,000.00 = $232.16

IV. CONCLUSION
It is recommended that the Court GRANT the Motion. Default judgment should be entered against the Defendant on Plaintiffs' trademark infringement and false designation of origin claims. The Court should award statutory damages to each Plaintiff in the following amounts: for Gucci America, Inc. $440,000; for Bottega Veneta International S.A.R.L. $4,000; and for Balenciaga S.A. $8,000. The Court should award prejudgment interest to each Plaintiff in the following amounts: for Gucci America, Inc. $12,768.92; for Bottega Veneta International S.A.R.L. $116.08; and for Balenciaga S.A. $232.16. Additionally, the Court should award $233.33 in costs to each Plaintiff on the basis of Defendant's trademark infringement, for which Defendant shall be liable.
A permanent injunction should be entered against the Defendant as follows:
Defendant and his respective officers, agents, servants, employees, and attorneys, and all persons acting in concert and participation with him are hereby permanently restrained and enjoined from:
(a) manufacturing or causing to be manufactured, importing, advertising, or promoting, distributing, selling or offering to sell counterfeit and infringing goods using the Plaintiffs' Marks;
(b) using the Plaintiffs' Marks in connection with the sale of any unauthorized goods;
(c) using any logo, and/or layout which may be calculated to falsely advertise the services or products of Defendant offered for sale or sold via the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com and/or any other website or business, as being sponsored by, authorized by, endorsed by, or in any way associated with Plaintiffs;
(d) falsely representing himself as being connected with Plaintiffs, through sponsorship or association;
(e) engaging in any act which is likely to falsely cause members of the trade and/or of the purchasing public to believe any goods or services of Defendant offered for sale o[r] sold via the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com and/or any other website or business are in any way endorsed by, approved by, and/or associated with Plaintiffs;
(f) using any reproduction, counterfeit, copy or colorable imitation of the Plaintiffs' Marks in connection with the publicity, promotion, sale or advertising of any goods sold by Defendant via the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com and/or any other website or business, including, without limitation, footwear, belts, sunglasses, handbags, wallets, hats, necklaces, bracelets, scarves, ties, and/or umbrellas;
(g) affixing, applying, annexing or using in connection with the sale of any goods, a false description or representation, including words or other symbols tending to falsely describe or represent goods offered for sale or sold by Defendant via the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com and/or any other website or business, as being those of Plaintiffs or in any way endorsed by Plaintiffs;
(h) offering such goods in commerce;
(i) otherwise unfairly competing with Plaintiffs;
(j) secreting, destroying, altering, removing, or otherwise dealing with the unauthorized products or any books or records which contain any information relating to the importing, manufacturing, producing, distributing, circulation, selling, marketing, offering for sale, advertising, promoting, renting or displaying of all unauthorized products which infringe the Plaintiffs' Marks; and
(k) effecting assignments or transfers, forming new entities or associations or utilizing any other device for the purpose of circumventing or otherwise avoiding the prohibitions set forth above.
Finally, the Court should further order as follows:
(l) In order to give practical effect to the Permanent Injunction, the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com are hereby ordered to be immediately transferred by Defendant, his assignees and/or successors in interest or title, and the Registrars to Plaintiff Gucci's control. To the extent the current Registrars do not facilitate the transfer of the domain names to Plaintiffs' control within ten (10) days of receipt of this judgment, the United States based Registry shall, within thirty (30) days, transfer the Subject Domain Names to a United States based Registrar of Plaintiffs' choosing, and that Registrar shall transfer the Subject Domain Names to Plaintiff Gucci; and
(m) Upon Plaintiffs' request, the top level domain (TLD) Registries for the websites: b2do.com, bag2do.cn, bag2do.com, bagdo.com, bagdo.net, bagdo2.com, bagdo2.net, bagpo.com, bagxo.com, bagxp.com, do2bag.com, do2bag.net, ebagdo.com, ibagdo.com, ibagto.com, my4shop.com, my4shop.net, my5shop.com, my5shop.net, myamart.com, myamart.net, myashop.cn, myashop.com, myashop.net, myhshop.com, mynshop.com, myokshop.com, and myrshop.com shall place the websites on Registry Hold status within thirty (30) days of receipt of this Order, thus removing them from the TLD zone files maintained by the Registries which link the websites to the IP addresses where the associated websites are hosted.
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OPINION
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*1 Appellant, Jennifer Johnson, appeals the trial court’s order granting appellees Oxy USA, Inc. (“Oxy”) and the Texas Workforce Commission’s (“the TWC”) Joint Motion for Summary Judgment and Partial Plea to the Jurisdiction. We affirm in part and reverse and remand in part.
BACKGROUND
Oxy employed Johnson as a finance analyst from 2002 to 2013. According to Johnson, Oxy notified her in 2011 that the requirements of her position had changed. As a result, Johnson enrolled in courses to obtain a CPA license. Oxy reimbursed Johnson for the cost of the courses. After Johnson voluntarily left her position at Oxy in February 2013, Oxy withheld the cost of the CPA courses from Johnson’s final paycheck. Johnson subsequently filed a claim for unpaid wages with the TWC.
 
Both Oxy and Johnson admit that the parties signed an agreement regarding reimbursement from Oxy to Johnson for the cost of the courses. Oxy argues that pursuant to the agreement, it was entitled to withhold the cost of the courses from Johnson’s final check because she worked less than one year from the date of reimbursement. Johnson contends that the agreement does not apply because the funds should have been classified as a business expense, which did not have to be repaid upon resignation under Oxy’s Educational Assistance Policy.
 
The TWC issued a Preliminary Wage Determination Order on June 3, 2013, concluding that Johnson was not entitled to unpaid wages or unpaid vacation pay because “the withheld wages were authorized by the claimant in writing.” Johnson appealed the preliminary determination on June 17, 2013, but the TWC denied her appeal in a “Texas Payday Law Decision” mailed on July 26, 2013. The Payday Law Decision clearly stated: “The attached decision will become final fourteen (14) calendar days after the date mailed shown above, unless within that time a party to the appeal files a written request for reopening or a written appeal to the Commission.” Johnson attempted to appeal the decision, but her appeal was received late.1 As a result, on October 18, the TWC dismissed Johnson’s appeal as untimely. Johnson filed a Motion for Rehearing with the TWC, but that motion was also denied. Johnson then filed this lawsuit against Oxy and the TWC on February 7, 2014.
 
	1

	Johnson’s appeal was due on August 9, 2013. It was faxed to the TWC after hours on August 12 and was marked “received” on August 13.



Johnson’s original petition named Oxy and the TWC as defendants and included four causes of action: (1) “Oxy’s Violation of the Texas Payday Law;” (2) “Review of TWC’s Application of the Texas Payday Law;” (3) breach of contract; and (4) declaratory judgment. In her petition, Johnson demanded payment of $4,542.78 from the defendants, plus costs and attorney’s fees. After answering Johnson’s suit separately, Oxy and the TWC filed “Defendants’ Joint Special Exception, Partial Plea to the Jurisdiction, and Motion for Summary Judgment.”
 
The trial court issued an order granting Oxy and the TWC’s partial plea to the jurisdiction and motion for summary judgment. In its order, the trial court concluded that res judicata barred Counts One, Three, and Four of Johnson’s petition. The trial court also concluded that its jurisdiction was limited to whether Johnson’s appeal to the TWC was timely and affirmed the TWC’s decision in that regard. Johnson appeals.
 
ISSUES AND ANALYSIS
*2 On appeal, Johnson alleges the following: (1) the trial court erred in granting summary judgment based on res judicata; and (2) the trial court erred in granting the partial plea to the jurisdiction based on the finding that its jurisdiction was limited to a consideration of whether Johnson’s appeal was timely. Before turning to the res judicata issue, we must first determine whether the trial court correctly granted the partial plea to the jurisdiction. See Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 443 (Tex.1993); Hull v. Davis, 211 S.W.3d 461, 463 (Tex.App.–Houston [14th Dist.] 2006, no pet.).
 
I. Defendants’ Partial Plea to the Jurisdiction
[1] [2] [3] [4] [5]A party may challenge a trial court’s subject-matter jurisdiction by a plea to the jurisdiction. Tex. Dep’t of Transp. v. Jones, 8 S.W.3d 636, 637 (Tex.1999) (per curiam). Whether a trial court has subject-matter jurisdiction is a question of law; therefore, we review the trial court’s order de novo. Tex. Natural Res. Conservation Comm’n v. IT–Davy, 74 S.W.3d 849, 855 (Tex.2002). In deciding a plea to the jurisdiction, we look to whether the plaintiff has alleged facts in her pleadings that affirmatively demonstrate the trial court’s jurisdiction to hear the cause. Tex. Dep’t of Parks and Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex.2004). We consider only the plaintiff’s pleadings and the evidence pertinent to the judicial inquiry, and we do not consider the claim’s merits. County of Cameron v. Brown, 80 S.W.3d 549, 555 (Tex.2002).

 
Oxy and the TWC argue that this court’s jurisdiction is limited to a review of “whether Plaintiff timely appealed a previous decision to the Commission.” To support their contention, Oxy and the TWC rely on our decision in Tex. Workforce Comm’n v. City of Houston, No. 14–07–00407–CV, 2009 WL 396208 (Tex.App.–Houston [14th Dist.] Feb. 19, 2009, no pet.) (mem.op.). In that case, the TWC hearing examiner determined that the city’s protest to a former employee’s wage claim was filed late. Id. at *1. The examiner’s decision only concerned the timeliness issue and whether the city had been given an extension to the deadline as it claimed. Id. The examiner’s decision was subsequently affirmed by the appeals tribunal and the commission. Id. The city then appealed the commission’s decision to the district court. Id. After the district court reversed the commission, the commission appealed to this court. Id. On appeal, we agreed with the commission that we could only address the timeliness issue:
The courts have subject-matter jurisdiction to review only a final decision by the commission. See Tex. Lab.Code § 212.201 (Vernon 2006). The examiner determined on February 21 that the city filed its protest one day late and therefore waived its rights to appeal the decision on the protest. The February 21 decision did not address whether the employee was eligible to receive unemployment benefits. Because timeliness was the only issue addressed in the February 21 decision, that was the only issue properly before the appeals tribunal when it affirmed the February 21 decision on April 11, and it was likewise the only issue before the commission when it affirmed the April 11 tribunal decision on June 2. The case before us now concerns only the city’s appeal of the commission’s decision on June 2. The scope of this court’s jurisdiction only extends as far as the language of the decision being appealed. Therefore, we have subject-matter jurisdiction only over the June 2 decision regarding the timeliness of the city’s protest, and not over the April 11 decision by the commission on the city’s motion to rehear Adams’s unemployment-benefits claim.
 
*3 Id. at *2. We conclude that City of Houston is controlling in this case. Like in City of Houston, the October 18 decision here only addressed the timeliness of Johnson’s appeal. The decision stated in relevant part:
Section 61.061 of the Texas Labor code provides that a decision of the Wage Claim Appeal Tribunal shall be final unless an appeal is filed within fourteen (14) days from the date of mailing such decision.

The statutory period in which an appeal could be filed expired August 9, 2013. This appeal was filed August 13, 2013, and is therefore late. The Commission is without jurisdiction to hear the appeal, and it is dismissed.
 
[6]Therefore, because the decision only focused on the timeliness issue, our jurisdiction is likewise limited. City of Houston, 2009 WL 396208 at *2. Contrary to Johnson’s argument, we are unable to review the Wage Claim Appeal Tribunal’s decision dated July 26, 2013. As we noted in City of Houston, in order for this court to have jurisdiction to review a commission decision, the party claiming to be aggrieved by a final decision of the commission must first have exhausted the available administrative remedies. City of Houston, 2009 WL 396208 at *2; see also Tex. Lab.Code § 212.203(a). Here, Johnson failed to exhaust her administrative remedies with regard to the July 26 decision because she filed her appeal late. See Hull, 211 S.W.2d at 465 (concluding that claimant failed to exhaust administrative remedies under Payday Law when he failed to seek a hearing on Preliminary Wage Determination Order within 21 days as required by § 61.054). As a result, we are unable to review the July 26 decision. However, we can review the October 18 decision because Johnson did exhaust her administrative remedies by timely appealing that decision. We hold that the trial court correctly found its jurisdiction was limited to the timeliness consideration, and we overrule Johnson’s first issue.

 
II. Defendants’ Motion for Summary Judgment
In her second issue, Johnson argues that the trial court erred in granting the defendants’ joint motion for summary judgment. In its order, the trial court first determined that the TWC’s October 18 decision regarding the timeliness issue was supported by substantial evidence.2 The court then held that res judicata barred Johnson’s three remaining claims. We first review the trial court’s ruling on the October 18 decision and then turn to the res judicata question.
 
	2

	It appears from the trial court’s order that summary judgment was granted with respect to Count Two for this reason.



A. Count Two—Review of TWC’s Application of the Texas Payday Law
[7] [8] [9]In the October 18 decision, the TWC concluded that Johnson’s appeal was filed late. We review a TWC decision de novo to determine whether substantial evidence supports the ruling. See Tex. Lab.Code § 212.202(a); McCrory v. Henderson, 431 S.W.3d 140, 142 (Tex.App.–Houston [ 14th Dist.] 2013, no pet.). The TWC’s action is presumed valid, and the party seeking to set aside the decision has the burden to show that it was not supported by substantial evidence. McCrory, 431 S.W.3d at 142. Whether there is substantial evidence to support an administrative decision is a question of law. Tex. Dep’t of Pub. Safety v. Alford, 209 S.W.3d 101, 103 (Tex.2006). “Substantial evidence is not proof beyond a reasonable doubt or even a preponderance of the evidence; it need only be more than a scintilla.” Garza v. Tex. Alcoholic Beverage Comm’n, 138 S.W.3d 609, 613 (Tex.App.–Houston [14th Dist.] 2004, no pet.).

 
*4 We review the trial court’s judgment by comparing the TWC’s decision with the evidence presented to the trial court and the governing law. McCro ry, 431 S.W.3d at 142. We determine whether the summary judgment evidence established as a matter of law that substantial evidence existed to support the TWC’s decision. Id.;see also Alford, 209 S.W.3d at 103.
 
Applying this standard of review, we begin by summarizing the evidence supporting the TWC’s decision. Pursuant to Section 61.061(c) of the Texas Labor Code, an order from the wage claim appeal tribunal becomes final 14 days after the day it is mailed. Tex. Lab.Code § 61.061(c). Here, the Payday Law Decision was mailed on July 26, 2013; thus, Johnson had until August 9 to timely appeal. Her appeal acknowledges that she received the Payday Law Decision on July 31, several days before the deadline expired. However, Johnson did not send her appeal to the TWC until August 12. She admits the same in her motion for rehearing. Johnson has not offered any evidence to controvert the TWC’s finding that her appeal was late. Furthermore, Johnson states in her brief that she “does not appeal the trial court’s decision regarding the TWC” and “does not take issue with the determination that her appeal was untimely.” For these reasons, we conclude that the summary judgment record shows as a matter of law that substantial evidence supports the TWC’s decision. We therefore affirm the trial court’s grant of summary judgment with regard to Count Two.
 
B. Counts One, Three, and Four—Oxy’s Violation of the Texas Payday Law, Breach of Contract, and Declaratory Judgment
[10] [11] [12] [13]We next consider whether the trial court correctly held that Johnson’s remaining claims were barred by res judicata. In a court of law, a claimant typically cannot pursue one remedy to an unfavorable outcome and then seek the same remedy in another proceeding before the same or a different tribunal. “Res judicata bars the relitigation of claims that have been finally adjudicated or that could have been litigated in the prior action.” Igal v. Brightstar Info. Tech. Grp., Inc., 250 S.W.3d 78, 86 (Tex.2008), superseded by statute on other grounds, Act of Apr. 28, 2009, 81st Leg., R.S., eh. 21, §§ 1–2, 2009, Tex. Gen. Laws 40, 40 (codified at Tex. Lab.Code § 61.052(b-l) and as an amendment to Tex. Lab.Code § 61.051(c)), as recognized in Prairie View A & M Univ. v. Chatha, 381 S.W.3d 500, 512 n. 17 (Tex.2012). To obtain summary judgment on the ground that the plaintiff’s claims are barred by res judicata, a defendant must establish that: (1) a court of competent jurisdiction previously rendered a final judgment on the merits, (2) the prior action involved the same parties or those in privity with them; and (3) the claims now raised are the same as those litigated or that could have been litigated in the first action. Igal, 250 S.W.3d at 86.

 
Johnson argues that res judicata does not apply here because the TWC did not render a final judgment on the merits of her claim that Oxy misinterpreted its Educational Assistance Policy. Specifically, Johnson claims she was “denied the right of full adjudication of her claims because the TWC refused to consider her arguments at the administrative level as beyond its jurisdiction.” To support this contention, Johnson points to the following excerpt from the Payday Law Decision:
*5 As explained during the hearing, the TWC does not interpret contracts between employers and employee but only enforces the Texas Payday Law ... The question of whether the employer properly interpreted their policy on reimbursed educational expenses versus a business expense is a question for a different forum.
According to Johnson, this language shows that the TWC refused to consider the merits of the issues she raised as “beyond its reach.” In contrast, the defendants contend that Johnson’s claims are barred by res judicata because they are based on claims previously decided by the TWC. The defendants argue that Johnson’s position “fails to properly consider the evidence, argument [,] and findings made by the TWC.” Oxy and the TWC maintain that Igal is controlling in Johnson’s case.
 
In Igal, the claimant filed a wage claim with the TWC, arguing that his employer breached their employment agreement and owed him unpaid wages, bonuses, and benefits. Id. at 81. The TWC dismissed Igal’s claim in a preliminary wage determination order. Id. Igal then requested a hearing, and the TWC issued its decision, finding that his claim failed on the merits and that the TWC lacked jurisdiction because Igal filed his claim more than 180 days after his wages were due. Id.
 
Instead of filing a motion for rehearing or seeking judicial review of the TWC’s decision, Igal sued his employer in district court for breach of contract and declaratory judgment. Id. The employer argued that Igal’s common law claims were barred by res judicata, and the district court, court of appeals, and Texas Supreme Court all agreed. Id. The supreme court first examined the language of the TWC decision at issue, and then concluded that the order should be considered final for purposes of res judicata. Id. at 89. In reaching this determination, the court focused on the fact that the TWC’s order “plainly resolved disputed facts and determined that IgaTs claim for unpaid wages was without merit.” Id. The court noted that the TWC “decided the key questions of fact in dispute in Igal’s payday claim: when Igal’s employment contract expired, that he had sufficient notice that the contract was not being renewed, that he was not terminated without cause, and that he was not entitled to any additional compensation.” Id.
 
In Johnson’s case, however, the TWC did not decide the key question of fact in dispute—whether Oxy violated its own Educational Assistance Policy when it withheld Johnson’s final wages as reimbursement for the CPA courses. In fact, the TWC explicitly refused to do so, stating that the agency “does not interpret contracts between employers and employee.” As Johnson has repeatedly pointed out, the TWC advised her that “[t]he question of whether the employer properly interpreted their policy on reimbursed educational expenses versus a business expense is a question for a different forum.” Because this question goes to the heart of Johnson’s breach of contract and declaratory judgment claims, we hold that res judicata does not bar those claims, and we remand the case for a consideration of the merits of both causes of action.
 
The defendants argue that because Johnson seeks to recover the same wages in this suit as she did in her claim with the TWC, res judicata must bar her common law causes of action. See Igal, 250 S.W.3d at 81 (holding that “when a claimant pursues a wage claim to a final adjudication before TWC, res judicata bars the claimant from later filing a lawsuit for the same damages in a Texas court of law”). However, the Igal court made an important qualification—res judicata would only bar a claim “if TWC’s order is considered final for the purposes of res judicata.” Igal, 250 S.W.3d at 89 (emphasis added). The defendants ignore the subsequent portion of the court’s opinion analyzing the preclusive effect of the TWC order in IgaTs case. As mentioned above, the Igal court first determined that the order “plainly resolved disputed facts” before concluding res judicata barred Igal’s common law claims. Here, the order in Johnson’s case made no such findings with regard to the Educational Assistance Policy. The order expressly declined to address that issue. Therefore, Igal is distinguishable, and res judicata will not bar Johnson’s breach of contract and declaratory judgment claims.
 
*6 [14]However, the TWC hearing officer did resolve the disputed facts with respect to Count One of Johnson’s petition, “Oxy’s Violation of the Texas Payday Law.” First, the hearing officer outlined the portion of the Payday Law relevant to the withholding of wages. The officer noted that pursuant to Section 61.0188 of the Payday Law, an employer can withhold wages if he “has written authorization from the employee to deduct part of the wages for a lawful purpose.” The officer then concluded: “I find that the employer properly deducted the tuition reimbursement. The employer had a written authorization from the claimant that complies with the Texas Payday Law.” Therefore, because Count One of Johnson’s petition has already been “finally adjudicated by a competent tribunal,” we conclude that res judicata effectively bars that claim. See Igal, 250 S.W.3d at 86. We thus affirm the trial court’s grant of summary judgment with respect to Count One.
 
CONCLUSION
We overrule Johnson’s first issue and hold that with respect to Count Two of Johnson’s petition, our jurisdiction is limited to a review of whether her appeal to the TWC was timely filed. We thus affirm the trial court’s grant of defendants’ partial plea to the jurisdiction. Applying the substantial evidence standard of review, we determine that Johnson’s appeal was filed late. Therefore, we affirm the trial court’s grant of summary judgment with respect to Count Two of Johnson’s Petition. As a result, no claims remain against the TWC.3
 
	3

	Although it is not entirely clear from Johnson’s pleadings, her Response to Defendants’ Joint Special Exceptions, Partial Plea to the Jurisdiction, and Motion for Summary Judgment states that “only the appeal of the Texas Payday Law [ (Count Two) ] was brought against the TWC.”



As for Johnson’s second issue, we affirm the trial court’s grant of summary judgment in part and reverse in part. We hold that the trial court correctly granted summary judgment based on res judicata with respect to Count One of Johnson’s petition. However, we hold that summary judgment was improperly granted as to Counts Three and Four of Johnson’s petition, because the TWC did not consider the merits of those claims. We therefore reverse the trial court’s grant of summary judgment on Johnson’s breach of contract and declaratory judgment claims and remand the case for a new trial on the merits.
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Opinion
Justice SOUTER delivered the opinion of the Court.
[1] The Federal Magistrate Act of 1979 (Federal Magistrate Act or Act) expanded the power of magistrate judges by authorizing them to conduct “any or all proceedings in a jury or nonjury civil matter and order the entry of judgment in the case,” as long as they are “specially designated ... by the district court” and are acting “[u]pon the consent of the parties.” 28 U.S.C. § 636(c)(1). The question is whether consent can be inferred from a party’s conduct during litigation, and we hold that it can be.
I
Respondent Jon Michael Withrow is a Texas state prisoner who brought an action under Rev. Stat. § 1979, 42 U.S.C. § 1983, against members of the prison’s medical staff, petitioners Joseph Roell, Petra Garibay, and James Reagan, alleging that they had deliberately disregarded his medical needs in violation of the Eighth Amendment. See Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976). During a preliminary hearing before a Magistrate Judge to determine whether the suit could proceed in forma pauperis, see 28 U.S.C. § 1915, the Magistrate Judge told Withrow that he could choose to have *583 her rather than the District Judge preside over the entire case. App. 10–11. Withrow agreed orally, id., at 11, and later in writing, App. to Pet. for Cert. 20a. A lawyer from the Texas attorney general’s office who attended the hearing, but was not permanently assigned to Withrow’s case, indicated that she would have to “talk to the attorneys who have been assigned the case to see if [the petitioners] will execute consent forms.” App. 11.
 
Without waiting for the petitioners’ decision, the District Judge referred the case to the Magistrate Judge for final disposition, but with the caveat that “all defendants [would] be given an opportunity to consent to the jurisdiction of the magistrate judge,” and that the referral order would be vacated if any of the defendants did not consent. App. to Pet. for Cert. 21a. The Clerk of Court sent the referral order to the petitioners along with a summons directing them to include “[i]n their answer or in a separate pleading ... a statement that ‘All defendants consent to the jurisdiction of a United States Magistrate Judge’ or ‘All defendants do not consent to the jurisdiction of a United States Magistrate Judge.’ ” App. 13. The summons advised them that “[t]he court shall not be told which parties do not consent.” Ibid. Only Reagan, who was represented by private counsel, gave written consent to **1700 the referral; Roell and Garibay, who were represented by an assistant in the attorney general’s office, filed answers but said nothing about the referral. App. to Pet. for Cert. 17a.
 
The case nevertheless proceeded in front of the Magistrate Judge, all the way to a jury verdict and judgment for the petitioners. When Withrow appealed, the Court of Appeals sua sponte remanded the case to the District Court to “determine whether the parties consented to proceed before the magistrate judge and, if so, whether the consents were oral or written.” Id., at 13a. It was only then that Roell and Garibay filed a formal letter of consent with the District *584 Court, stating that “they consented to all proceedings before this date before the United States Magistrate Judge, including disposition of their motion for summary judgment and trial.” Id., at 22a.
 
The District Court nonetheless referred the Court of Appeals’s enquiry to the same Magistrate Judge who had conducted the trial, who reported that “by their actions [Roell and Garibay] clearly implied their consent to the jurisdiction of a magistrate.” Id., at 19a. She was surely correct, for the record shows that Roell and Garibay voluntarily participated in the entire course of proceedings before the Magistrate Judge, and voiced no objection when, at several points, the Magistrate Judge made it clear that she believed they had consented.1 The Magistrate Judge observed, however, that under the Circuit’s precedent “consent cannot be implied by the conduct of the parties,” id., at 18a, and she accordingly concluded that the failure of Roell and Garibay to give express consent before sending their postjudgment letter to the District Court meant that she had lacked jurisdiction to hear the case, ibid. The District Court adopted the report and recommendation over the petitioners’ objection. Id., at 14a–15a.
 
	1

	On at least three different occasions, counsel for Roell and Garibay was present and stood silent when the Magistrate Judge stated that they had consented to her authority. First, in a status teleconference involving the addition of a new defendant, Danny Knutson, who later settled with Withrow and was dropped from the suit, the Magistrate Judge stated that “all of the other parties have consented to my jurisdiction.” App. 18. Petitioners later filed a motion for summary judgment, which the Magistrate Judge denied, noting in her order that “this case was referred to the undersigned to conduct all further proceedings, including entry of final judgment, in accordance with 28 U.S.C. § 636(c)(1).” App. to Pet. for Cert. 26a. And finally, during jury selection, the Magistrate Judge told the panel that both sides had consented to her jurisdiction to hear the case. Id., at 27a.



The Court of Appeals affirmed the District Court, agreeing that “[w]hen, pursuant to § 636(c)(1), the magistrate judge *585 enters [a] final judgment, lack of consent and defects in the order of reference are jurisdictional errors” that cannot be waived. 288 F.3d 199, 201 (C.A.5 2002). It also reaffirmed its prior holding that “ § 636(c) consent must be express; it cannot be implied by the parties’ conduct.” Ibid. Finally, the appellate court decided that petitioners’ postjudgment consent did not satisfy § 636(c)(1)’s consent requirement. Id., at 203. We granted certiorari, 537 U.S. 999, 123 S.Ct. 512, 154 L.Ed.2d 393 (2002), and now reverse.
 
II
[2] [3] The Federal Magistrate Act provides that “[u]pon the consent of the parties, a full-time United States magistrate judge ... may conduct any or all proceedings in a jury or nonjury civil matter and order the entry of judgment in the case, when specially designated to exercise such jurisdiction by the district court.” 28 U.S.C. § 636(c)(1). Unlike nonconsensual referrals of pretrial but case-dispositive matters under § 636(b)(1), which leave the district court free to do as it sees fit with the magistrate judge’s recommendations, a § 636(c)(1) referral gives the magistrate judge full authority over dispositive motions, **1701 conduct of trial, and entry of final judgment, all without district court review. A judgment entered by “a magistrate judge designated to exercise civil jurisdiction under [§ 636(c)(1)]” is to be treated as a final judgment of the district court, appealable “in the same manner as an appeal from any other judgment of a district court.” § 636(c)(3).2
 
	2

	Prior to the 1996 amendments to the Act, see Federal Courts Improvement Act of 1996, Pub.L. 104–317, § 207(1)(B), 110 Stat. 3850, parties could also elect to appeal to “a judge of the district court in the same manner as on an appeal from a judgment of the district court to a court of appeals.” 28 U.S.C. § 636(c)(4) (1994 ed.) (repealed 1996). If the latter course was pursued, the court of appeals could grant leave to appeal the district court’s judgment. § 636(c)(5) (same). In all events, whether the initial appeal was to the court of appeals under § 636(c)(3) or to the district court under § 636(c)(4), the parties retained the right to seek ultimate review from this Court. § 636(c)(5) (same).



[4] *586 Section 636(c)(2) establishes the procedures for a § 636(c)(1) referral. “If a magistrate judge is designated to exercise civil jurisdiction under [§ 636(c)(1)], the clerk of court shall, at the time the action is filed, notify the parties of the availability of a magistrate judge to exercise such jurisdiction.” § 636(c)(2). Within the time required by local rule, “[t]he decision of the parties shall be communicated to the clerk of court.” Ibid. Federal Rule of Civil Procedure 73(b) specifies that the parties’ election of a magistrate judge shall be memorialized in “a joint form of consent or separate forms of consent setting forth such election,” see Fed. Rules Civ. Proc. Form 34, and that neither the magistrate nor the district judge “shall ... be informed of a party’s response to the clerk’s notification, unless all parties have consented to the referral of the matter to a magistrate judge.” The procedure created by 28 U.S.C. § 636(c)(2) and Rule 73(b) thus envisions advance, written consent communicated to the clerk, the point being to preserve the confidentiality of a party’s choice, in the interest of protecting an objecting party against any possible prejudice at the magistrate judge’s hands later on. See also § 636(c)(2) (“Rules of court for the reference of civil matters to magistrate judges shall include procedures to protect the voluntariness of the parties’ consent”).

 
[5] Here, of course, § 636(c)(2) was honored in the breach, by a referral before Roell and Garibay gave their express consent, without any statement from them, written or oral, until after judgment. App. to Pet. for Cert. 19a. Nonetheless, Roell and Garibay “clearly implied their consent” by their decision to appear before the Magistrate Judge, without expressing any reservation, after being notified of their right to refuse and after being told that she intended to exercise case-dispositive authority. Ibid.3 The only question is whether *587 consent so shown can count as conferring “civil jurisdiction” under § 636(c)(1), or whether adherence to the letter of § 636(c)(2) is an absolute demand.

 
	3

	See Black’s Law Dictionary 95 (7th ed.1999) (“ ‘The term “appearance” ... designate[s] the overt act by which [a party] submits himself to the court’s jurisdiction .... An appearance may be expressly made by formal written or oral declaration, or record entry, or it may be implied from some act done with the intention of appearing and submitting to the court’s jurisdiction’ ” (quoting 4 Am.Jur.2d, Appearance § 1, p. 620 (1995))).



So far as it concerns full-time magistrate judges,4 the font of a magistrate judge’s authority, § 636(c)(1), speaks only of “the consent of the parties,” without qualification as to form, and § 636(c)(3) similarly provides that “[t]he consent of the parties allows” a full-time magistrate judge to enter a final, appealable judgment of the district court. These unadorned references to “consent of the parties” contrast with the language in § 636(c)(1) covering referral to certain part-time magistrate judges, which requires not only that the **1702 parties consent, but that they do so by “specific written request.” Cf. also 18 U.S.C. § 3401(b) (allowing magistrate judges to preside over misdemeanor trials only if the defendant “expressly consents ... in writing or orally on the record”). A distinction is thus being made between consent simple, and consent expressed in a “specific written request.” And although the specific referral procedures in 28 U.S.C. § 636(c)(2) and Federal Rule of Civil Procedure 73(b) are by no means just advisory, the text and structure of the section as a whole suggest that a defect in the referral to a full-time magistrate judge under § 636(c)(2) does not eliminate that magistrate judge’s “civil jurisdiction” under § 636(c)(1) so long as the parties have in fact voluntarily consented. See King v. Ionization Int’l, Inc., 825 F.2d 1180, 1185 (C.A.7 1987) (noting that the Act “does not require a specific form ... of consent”).5
 
	4

	The parties do not dispute that the Magistrate Judge who presided over the trial was a full-time Magistrate Judge.



	5

	The textual evidence cited by the dissent is far from conclusive. The dissent focuses on the fact that § 636(c)(1) allows a magistrate judge to exercise authority only “[u]pon” the parties’ consent, and it concludes that this temporal connotation forecloses accepting implied consent. But the timing of consent is a different matter from the manner of its expression, and it is perfectly in keeping with the sequence of events envisioned by § 636(c)(1) to infer consent from a litigant’s initial act of appearing before the magistrate judge and submitting to her jurisdiction, instead of insisting on trial before a district judge. An “appearance” being commonly understood as “[t]he first act of the defendant in court,” J. Ballentine, Law Dictionary with Pronunciations 91 (2d ed.1948), any subsequent proceedings by the court will occur “[u]pon the consent of the parties,” § 636(c)(1).
Furthermore, it is hardly true, contrary to the dissent’s claim, post, at 1705 (opinion of THOMAS, J.), that § 636(c)(2) and Rule 73(b) are pointless if implied consent is permitted under § 636(c)(1). Certainly, notification of the right to refuse the magistrate judge is a prerequisite to any inference of consent, so that aspect of § 636(c)(2)’s protection is preserved. And litigants may undoubtedly insist that they be able to communicate their decision on the referral to the clerk, in order to guard against the risk of reprisals at the hands of either judge. The only question is whether a litigant who forgoes that procedural opportunity, but still voluntarily gives his consent through a general appearance before the magistrate judge, is still subject to the magistrate judge’s “civil jurisdiction,” and we think that the language of § 636(c)(1) indicates that he is.



[6] *588 These textual clues are complemented by a good pragmatic reason to think that Congress intended to permit implied consent. In giving magistrate judges case-dispositive civil authority, Congress hoped to relieve the district courts’ “mounting queue of civil cases” and thereby “improve access to the courts for all groups.” S.Rep. No. 96–74, p. 4 (1979); see H.R.Rep. No. 96–287, p. 2 (1979), U.S.Code Cong. & Admin.News 1979, pp. 1469, 1472 (The Act’s main object was to create “a supplementary judicial power designed to meet the ebb and flow of the demands made on the Federal judiciary”). At the same time, though, Congress meant to preserve a litigant’s right to insist on trial before an Article III district judge insulated from interference with his obligation to ignore everything but the merits of a case. See Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 848, 106 S.Ct. 3245, 92 L.Ed.2d 675 (1986) (Article III protects litigants’ “ ‘right to have claims decided before judges who are free from potential *589 domination by other branches of government’ ” (quoting United States v. Will, 449 U.S. 200, 218, 101 S.Ct. 471, 66 L.Ed.2d 392 (1980))). It was thus concern about the possibility of coercive referrals that prompted Congress to make it clear that “the voluntary consent of the parties is required before a civil action may be referred to a magistrate for a final decision.” S. Conf. Rep. No. 96–322, p. 7 (1979); see also S.Rep. No. 96–74, at 5, U.S.Code Cong. & Admin.News 1979, pp. 1469, 1473 (“The bill clearly requires the voluntary consent of the parties as a prerequisite to a magistrate’s exercise of the new jurisdiction. The committee firmly believes that no pressure, tacit or expressed, should be applied to the litigants **1703 to induce them to consent to trial before the magistrates”); H.R.Rep. No. 96–287, at 2 (The Act “creates a vehicle by which litigants can consent, freely and voluntarily, to a less formal, more rapid, and less expensive means of resolving their civil controversies”).6
 
	6

	Originally, the third sentence of § 636(c)(2) provided that once the decision of the parties was communicated to the clerk, “neither the district judge nor the magistrate shall attempt to persuade or induce any party to consent to reference of any civil matter to a magistrate.” 93 Stat. 643. In the 1990 amendments to the Act, Congress amended § 636(c)(2) to provide that even after the parties’ decision is made, “either the district court judge or the magistrate may again advise the parties of the availability of the magistrate, but in so doing, shall also advise the parties that they are free to withhold consent without adverse substantive consequences.” Judicial Improvements Act of 1990, Pub.L. 101–650, § 308, 104 Stat. 5112. The change reflected Congress’s diminishing concern that communication between the judge and the parties would lead to coercive referrals. See H.R.Rep. No. 101–734, p. 27 (1990).



When, as here, a party has signaled consent to the magistrate judge’s authority through actions rather than words, the question is what outcome does better by the mix of congressional objectives. On the one hand, the virtue of strict insistence on the express consent requirement embodied in § 636(c)(2) is simply the value of any bright line: here, absolutely minimal risk of compromising the right to an Article *590 III judge. But there is another risk, and insisting on a bright line would raise it: the risk of a full and complicated trial wasted at the option of an undeserving and possibly opportunistic litigant. This risk is right in front of us in this case. Withrow consented orally and in writing to the Magistrate Judge’s authority following notice of his right to elect trial by an Article III district judge; he received the protection intended by the statute, and deserves no boon from the other side’s failure to cross the bright line. In fact, there is even more to Withrow’s unworthiness, since under the local rules of the District Court, it was Withrow’s unmet responsibility as plaintiff to get the consent of all parties and file the completed consent form with the clerk. See Gen. Order No. 80–5, Art. III(B)(2) (SD Tex., June 16, 1980), p. 5, App. to Brief in Opposition 7a. In another case, of course, the shoe might be on the other foot; insisting on the bright line would allow parties in Roell’s and Garibay’s position to sit back without a word about their failure to file the form, with a right to vacate any judgment that turned out not to their liking.
 
[7] The bright line is not worth the downside. We think the better rule is to accept implied consent where, as here, the litigant or counsel was made aware of the need for consent and the right to refuse it, and still voluntarily appeared to try the case before the Magistrate Judge. Inferring consent in these circumstances thus checks the risk of gamesmanship by depriving parties of the luxury of waiting for the outcome before denying the magistrate judge’s authority. Judicial efficiency is served; the Article III right is substantially honored. See Schor, supra, at 849–850, 106 S.Ct. 3245 (finding that the litigant “effective[ly] waive[d]” his right to an Article III court by deciding “to seek relief before the [Commodity Futures Trading Commission] rather than in the federal courts”); United States v. Raddatz, 447 U.S. 667, 676, n. 3, 100 S.Ct. 2406, 65 L.Ed.2d 424 (1980) (eschewing a construction of the Act that would tend to “frustrate *591 the plain objective of Congress to alleviate the increasing congestion of litigation in the district courts”).7
 
	7

	We doubt that this interpretation runs a serious risk of “spawn [ing] a second litigation of significant dimension.” Buckhannon Board & Care Home, Inc. v. West Virginia Dept. of Health and Human Resources, 532 U.S. 598, 609, 121 S.Ct. 1835, 149 L.Ed.2d 855 (2001) (internal quotation marks omitted). In the first place, implied consent will be the exception, not the rule, since, as we discuss above, district courts remain bound by the procedural requirements of § 636(c)(2) and Federal Rule of Civil Procedure 73(b). See supra, at 1701, 1701–1702, and n. 5. The dissent surmises, post, at 1706, that our position raises “ambiguities” as to whether an inference of consent will be supported in a particular case, but we think this concern is greatly exaggerated: as long as parties are notified of the availability of a district judge as required by § 636(c)(2) and Rule 73(b), a litigant’s general appearance before the magistrate judge will usually indicate the necessary consent. In all events, whatever risk of “second[ary] litigation” may exist under an implied consent rule pales in comparison to the inefficiency and unfairness of requiring relitigation of the entire case in circumstances like these.



**1704 III
Roell’s and Garibay’s general appearances before the Magistrate Judge, after they had been told of their right to be tried by a district judge, supply the consent necessary for the Magistrate Judge’s “civil jurisdiction” under § 636(c)(1).8 We reverse the judgment of the Court of Appeals and remand the case for proceedings consistent with this opinion.
 
	8

	Because we conclude that Roell and Garibay impliedly consented to the Magistrate Judge’s authority, we need not address whether express postjudgment consent would be sufficient in a case where there was no prior consent, either express or implied. We also have no opportunity to decide whether the Court of Appeals was correct that lack of consent is a “jurisdictional defect” that can be raised for the first time on appeal.



It is so ordered.
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Courts and Alternative Dispute Resolution

Introduction

Despite the substantial amount of litigation that occurs in the United States, the experience of many students with the American judicial system is limited to little more that some exposure to traffic court.  In fact, most persons have more experience with and know more about the executive and legislative branches of gov​ernment than they do about the judicial branch.  This chapter provides an excellent opportunity to make many aware of the nature and purpose of this major branch of our government.

One goal of this text is to give students an understanding of which courts have power to hear what dis​putes and when.  Thus, the first major concept introduced in this chapter is jurisdiction.  Careful attention is given to the requirements for federal jurisdiction and to which cases reach the Supreme Court of the United States.  It might be emphasized at this point that the federal courts are not necessarily superior to the state courts.  The federal court system is simply an independent system authorized by the Constitution to han​dle matters of particular federal interest.

This chapter also covers alternatives to litigation that can be as binding to the parties involved as a court’s decree. Alternative dispute resolution, including online dispute resolution, is the chapter’s third major topic.

Among important points to remind students of during the discussion of this chapter are that most cases in the textbook are appellate cases (except for federal district court decisions, few trial court opinions are even published), and that most disputes brought to court are settled before trial.  Of those that go through trial to a final verdict, less than 4 percent are reversed on appeal.  Also, it might be emphasized again that in a common law system, such as the United States’, cases are the law.  Most of the principles set out in the text of the chap​ters represent judgments in decided cases that involved real people in real controversies.
Chapter Outline
I.
The Judiciary’s Role in American Government

The essential role of the judiciary is to interpret and apply the law to specific situations.
A.
Judicial Review
The judici​ary can decide, among other things, whether the laws or actions of the other two branches are constitutional.  The process for making such a determination is known as judicial review.
B.
The Origins of Judicial Review in the United States
Judicial review was a new concept at the time of the adoption of the Constitution, but it is not mentioned in the document. Its application by the United State Supreme Court came soon after the United States began, notably in the case of Marbury v. Madison.
	

	Enhancing Your Lecture—

	

	
Marbury v. Madison (1803)


	

	
In the edifice of American law, the Marbury v. Madisona decision in 1803 can be viewed as the key​stone of the constitutional arch. The facts of the case were as follows. John Adams, who had lost his bid for reelection to the presidency to Thomas Jefferson in 1800, feared the Jeffersonians’ antipathy toward business and toward a strong central government. Adams thus worked feverishly to “pack” the judiciary with loyal Federalists (those who believed in a strong national government) by appointing what came to be called “midnight judges” just before Jefferson took office. All of the fifty-nine judicial appointment let​ters had to be certified and delivered, but Adams’s secretary of state (John Marshall) had succeeded in delivering only forty-two of them by the time Jefferson took over as president. Jefferson, of course, re​fused to order his secretary of state, James Madison, to deliver the remaining commissions.

	

	Marshall’s Dilemma

	

	
William Marbury and three others to whom the commissions had not been delivered sought a writ of mandamus (an order directing a government official to fulfill a duty) from the United States Supreme Court, as authorized by Section 13 of the Judiciary Act of 1789. As fate would have it, John Marshall had stepped down as Adams’s secretary of state only to become chief justice of the Supreme Court. Marshall faced a dilemma: If he ordered the commissions delivered, the new secretary of state (Madison) could simply refuse to deliver them—and the Court had no way to compel action, because it had no police force. At the same time, if Marshall simply allowed the new administration to do as it wished, the Court’s power would be severely eroded.

	

	Marshall’s Decision

	

	
Marshall masterfully fashioned his decision.  On the one hand, he enlarged the power of the Supreme Court by affirming the Court’s power of judicial review.  He stated, “It is emphatically the prov​ince and duty of the Judicial Department to say what the law is. .  .  . If two laws conflict with each other, the courts must decide on the operation of each. .  .  . So if the law be in opposition to the Constitution .  .  . [t]he Court must determine which of these conflicting rules governs the case. This is the very essence of judicial duty.”

	

	
On the other hand, his decision did not require anyone to do anything. He stated that the highest court did not have the power to issue a writ of mandamus in this particular case. Marshall pointed out that although the Judiciary Act of 1789 specified that the Supreme Court could issue writs of mandamus as part of its original jurisdiction, Article III of the Constitution, which spelled out the Court’s original jurisdiction, did not mention writs of mandamus. Because Congress did not have the right to expand the Supreme Court’s jurisdiction, this section of the Judiciary Act of 1789 was uncon​sti​tutional—and thus void.  The decision still stands today as a judicial and political masterpiece.

	

	Application to Today’s World

	

	
Since the Marbury v. Madison decision, the power of judicial review has remained unchallenged.  Today, this power is exercised by both federal and state courts. For example, as your students will read in Chapter 4, several of the laws that Congress has passed in an attempt to protect minors from Internet pornography have been held unconstitutional by the courts. If the courts did not have the power of judicial review, the constitutionality of these acts of Congress could not be challenged in court—a con​gressional statute would remain law until changed by Congress.  Because of the impor​tance of Marbury v. Madison in our legal system, the courts of other countries that have adopted a constitutional democ​racy often cite this decision as a justification for judicial review.

	

	




	

	a. 5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803).

	


	

	Enhancing Your Lecture—

	

	
Judicial Review in Other Nations


	

	
The concept of judicial review was pioneered by the United States. Some maintain that one of the rea​sons the doctrine was readily accepted in this country was that it fit well with the checks and bal​ances designed by the founders. Today, all established constitutional democracies have some form of ju​dicial review—the power to rule on the constitutionality of laws—but its form varies from country to country.

	

	
For example, Canada’s Supreme Court can exercise judicial review but is barred from doing so if a law includes a provision explicitly prohibiting such review.   France has a Constitutional Council that rules on the constitutionality of laws before the laws take effect.  Laws can be referred to the council for prior review by the president, the prime minister, and the heads of the two chambers of parliament.  Prior review is also an option in Germany and Italy, if requested by the national or a regional govern​ment.  In contrast, the United States Supreme Court does not give advisory opinions; be before the Supreme Court will render a decision only when there is an actual dispute concerning an issue.

	

	For Critical Analysis

	

	
In any country in which a constitution sets forth the basic powers and structure of government, some governmental body has to decide whether laws enacted by the government are consistent with that con​stitution.  Why might the courts be best suited to handle this task?  Can you propose a better alternative?

	


II.
Basic Judicial Requirements

Before a lawsuit can be heard in a court, certain requirements must be met.  These requirements re​late to jurisdiction, venue, and standing to sue. 
A.
Jurisdiction

Jurisdiction is the power to hear and decide a case.  Before a court can hear a case, it must have juris​dic​tion over both the person against whom the suit is brought or the prop​erty involved in the suit and the subject matter of the case.
1.
Jurisdiction over Persons or Property

Power over the person is re​ferred to as in personam juris​diction; power over property is re​ferred to as in rem jurisdic​tion.
a.
Long Arm Statutes and Minimum Contacts

Generally, a court’s power is limited to the territorial boundaries of the state in which it is located, but in some cases, a state’s long arm statute gives a court ju​risdiction over a nonresident.
b.
Corporate Contacts

A corporation is subject to the ju​risdiction of the courts in any state in which it is incorporated, in which it has its main office, or in which it does business.
	

	Additional Background—

	

	Long Arm Statutes

	

	
A court has personal jurisdiction over persons who consent to it—for example, persons who re​side within a court’s territorial boundaries impliedly consent to the court’s personal jurisdiction.  A state long arm statute gives a state court the authority to exercise jurisdiction over nonresident indi​vidu​als under circumstances specified in the statute.  Typically, these circumstances include going into or com​municating with someone in the state for limited purposes, such as transacting business, to which the claim in which jurisdiction is sought must relate.

	

	
The following is New York’s long arm statute, New York Civil Practice Laws and Rules Section 302 (NY CPLR § 302).

	

	MCKINNEY’S CONSOLIDATED LAWS OF NEW YORK ANNOTATED

	

	CHAPTER EIGHT OF THE CONSOLIDATED LAWS

	ARTICLE 3—JURISDICTION AND SERVICE, APPEARANCE AND CHOICE OF COURT

	

	§ 302. Personal jurisdiction by acts of non-domiciliaries

	

	 (a) Acts which are the basis of jurisdiction.  As to a cause of action arising from any of the acts enu​mer​ated in this section, a court may exercise personal jurisdiction over any non-domiciliary, or his executor or administrator, who in person or through an agent:

	

	1. transacts any business within the state or contracts anywhere to supply goods or services in the state;  or

	

	2. commits a tortious act within the state, except as to a cause of action for defamation of character arising from the act;  or

	

	3. commits a tortious act without the state causing injury to person or property within the state, ex​cept as to a cause of action for defamation of character arising from the act, if he

	

	(i) regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered, in the state, or

	

	(ii) expects or should reasonably expect the act to have consequences in the state and derives sub​stan​tial revenue from interstate or international  commerce;  or

	

	4. owns, uses or possesses any real property situated within the state.

	

	(b) Personal jurisdiction over non-resident defendant in matrimonial actions or family court proceed​ings.  A court in any matrimonial action or family court proceeding involving a de​mand for support, alimony, maintenance, distributive awards or special relief in matrimonial actions may exercise per​sonal jurisdic​tion over the respondent or defendant notwithstanding the fact that he or she no longer is a resident or domiciliary of this state, or over his or her executor or administrator, if the party seek​ing support is a resident of or domiciled in this state at the time such demand is made, provided that this state was the matrimonial domicile of the parties before their separation, or the defendant aban​doned the plaintiff in this state, or the claim for support, alimony, maintenance, distributive awards or spe​cial relief in mat​rimonial actions accrued under the laws of this state or under an agreement executed in this state.

	

	(c) Effect of appearance.  Where personal jurisdiction is based solely upon this section, an appear​ance does not confer such jurisdiction with respect to causes of action not arising from an act enu​merated in this section.

	


2.
Jurisdiction over Subject Matter

Subject-mat​ter jurisdiction involves limitations on the types of cases a court can hear.
a.
General and Limited Jurisdiction

A court of gen​eral jurisdiction can hear virtually any type of case, except a case that is appro​priate for a court of limited jurisdiction.
b.
Original and Appellate Jurisdiction

Courts of original jurisdiction are trial courts; courts of appel​late juris​diction are reviewing courts.
3.
Jurisdiction of the Federal Courts
a.
Federal Questions

A suit can be brought in a federal court whenever it involves a question arising under the Constitution, a treaty, or a federal law.
b.
Diversity of Citizenship

A suit can be brought in a federal court whenever it involves citizens of different states, a foreign coun​try and an American cit​izen, or a foreign citizen and an American citizen. Congress has set an additional require​ment—the amount in controversy must be more than $75,000.  For di​ver​sity-of-citizenship purposes, a corpora​tion is a citizen of the state in which it is incorpo​rated and of the state in which it has its principal place of business.
	

	Case Synopsis—

	

	Case 2.1: Mala v. Crown Bay Marina, Inc.

	

	
Kelley Mala was severely burned when his boat exploded after being over-fueled at Crown Bay Marina in the Virgin Islands. Mala filed a suit in a federal district court against Crown Bay and sought a jury trial. Crown Bay argued that a plaintiff in an admiralty case does not have a right to a jury trial unless the court has diversity jurisdiction. Crown Bay asserted that it, like Mala, was a citizen of the Virgin Islands. The court struck Mala’s jury demand. From a judgment in Crown Bay’s favor, Mala appealed.

	

	
The U.S Court of Appeals for the Third Circuit affirmed that Mala failed to prove diversity “because he did not offer evidence that Crown Bay was anything other than a citizen of the Virgin Islands.”

	

	...............................................................................................................................................

	

	Notes and Questions

	

	
How did the court’s conclusion in the Mala case affect the outcome? The court’s conclusion determined the outcome in this case. Mala sought a jury trial on his claim of Crown Bay’s negligence, but he did not have a right to a jury trial unless the parties had diversity of citizenship. Because the court concluded that the parties did not have diversity of citizenship, Mala was determined not to have a jury-trial right.

	

	
The outcome very likely would have been different if the court had concluded otherwise. The lower court had empaneled an advisory jury, which recommended a verdict in Mala’s favor. This verdict was rejected, however, and a judgment issued in favor of Crown Bay. On appeal, the U.S. Court of Appeals for the Third Circuit affirmed the lower court’s judgment.

	


	

	Additional Background—

	

	Diversity of Citizenship

	

	
Under Article III, Section 2 of the United States Constitution, diversity of citizenship is one of the bases for federal jurisdiction.  Congress further limits the number of suits that federal courts might otherwise hear by setting a minimum to the amount of money that must be involved before a federal district court can exercise jurisdiction. 

	

	
The following is the statute in which Congress sets out the requirements for diversity jurisdic​tion, including the amount in controversy.

	

	UNITED STATES CODE

	

	TITLE 28.  JUDICIARY AND JUDICIAL PROCEDURE

	PART IV—JURISDICTION AND VENUE

	CHAPTER 85—DISTRICT COURTS;  JURISDICTION

	

	§ 1332. Diversity of citizenship;  amount in controversy;  costs

	

	(a) The district courts shall have original jurisdiction of all civil actions where the matter in contro​versy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between--

	

	(1) citizens of different States;

	

	(2) citizens of a State and citizens or subjects of a foreign state;

	

	(3) citizens of different States and in which citizens or subjects of a foreign state are additional par​ties;  and

	

	(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of differ​ent States.

	

	For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled.

	

	(b) Except when express provision therefore is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to re​cover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.

	

	(c) For the purposes of this section and section 1441 of this title—

	(1) a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business, except that in any direct action against the in​surer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which ac​tion the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorpo​rated and of the State where it has its principal place of business;  and

	

	(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent.

	

	(d) The word “States”, as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of Puerto Rico.

	

	(June 25, 1948, c. 646, 62 Stat. 930;  July 26, 1956, c. 740, 70 Stat. 658; July 25, 1958, Pub.L. 85-554, § 2, 72 Stat. 415;  Aug. 14, 1964, Pub.L. 88-439, § 1, 78 Stat. 445; Oct. 21, 1976, Pub.L. 94-583, § 3, 90 Stat. 2891;  Nov. 19, 1988, Pub.L. 100-702, Title II, §§ 201 to 203, 102 Stat. 4646 ; Oct. 19, 1996, Pub.L. 104-317, Title II, § 205(a), 110 Stat. 3850.)

	


4.
Exclusive v. Concurrent Jurisdiction

When a case can be heard only in federal courts or only in state courts, exclu​sive ju​risdiction ex​ists.  Federal courts have exclusive jurisdiction in cases involving fed​eral crimes, bankruptcy, patents, and copyrights; in suits against the United States; and in some areas of admiralty law.  States have exclusive jurisdiction in certain subject mat​ters—for example, divorce and adoptions.


When both state and federal courts have the power to hear a case, concurrent jurisdic​tion exists.  Factors for choosing one forum over another include—
•
Availability of different remedies.
•
Distance to the courthouse.
•
Experience or reputation of the judge.
•
The court’s bias for or against the law, the parties, or the facts in the case.
B.
Jurisdiction in Cyberspace

The basic question in this context is whether there are sufficient minimum contacts in a jurisdic​tion if the only connection to it is an ad on the Web originating from a remote location.
1.
The “Sliding-Scale” Standard

One approach is the sliding scale, according to which—
•
Doing substantial business online is a sufficient basis for jurisdiction.
•
Some Internet interactivity may support jurisdiction.
•
A passive ad is not enough on which to base jurisdiction.
2.
International Jurisdictional Issues

The minimum-contact standard can apply in an international context. As in cyberspace, a firm should attempt to comply with the laws of any jurisdiction in which it targets customers.
	

	Case Synopsis—

	

	Case 2.2: Gucci America, Inc. v. Wang Huoqing

	

	
Gucci America, Inc., a New York corporation, makes footwear, belts, sunglasses, handbags, and wallets. Gucci uses twenty-one trademarks associated with its goods. Wang Huoqing, a resident of the People’s Republic of China, offered for sale through his Web sites counterfeit Gucci goods. Gucci hired a private investigator in California to buy goods from the sites. Gucci then filed a suit against Huoqing in a federal district court, seeking damages and an injunction preventing further trademark infringement. The court first had to determine whether it had jurisdiction.

	

	
The court held that it had personal jurisdiction over Wang Huoqing. The U.S. Constitution’s due process clause allows a federal court to exercise jurisdiction over a defendant who has had sufficient minimum contacts with the court’s forum. Huoqing’s fully interactive Web sites met this standard. Gucci also showed that within the forum Huoqing had made at least one sale—to Gucci’s investigator. The court granted Gucci an injunction.

	

	...............................................................................................................................................

	

	Notes and Questions

	

	
What do the circumstances and the holding in this case suggest to a business firm that actively attempts to attract customers in a variety of jurisdictions? This situation and the ruling in this case indicate that a business firm actively attempting to solicit business in a jurisdiction should be prepared to appear in its courts. This principle likely covers any jurisdiction and reaches any business conducted in any manner.

	


3.
Minimum Contacts and Smartphones

When does the use of a phone establish jurisdiction? Is an app’s creator or purveyor subject to jurisdiction anywhere the app is downloaded?
C.
Venue

A court that has jurisdiction may not have venue.  Venue refers to the most appropriate location for a trial.  Essentially, the court that tries a case should be in the geographic area in which the incident occurred or the par​ties reside.
D.
Standing to Sue

Before a person can bring a lawsuit before a court, the party must have standing, which has three elements‑
•
Harm—The party must have suffered a harm, or been threatened a harm, by the action about which he or she is com​plaining.  The controversy at issue must also be real and substantial, as opposed to hy​pothetical or academic.

•
Causal connection—There must be a causal connection between the injury and the conduct complained of.
•
Likelihood of remedy—It must be likely, as opposed to speculative, that a favorable court decision will remedy, or make up for, the injury suffered.
III.
The State and Federal Court Systems
A.
The State Court System

Many state court systems have a level of trial courts and two levels of appellate courts.
	

	Enhancing Your Lecture—

	

	
Court Budgets and Access


	

	
In the United States, businesses use the courts far more than anyone else. Most civil court cases involve a business suing another business for breach of contract or fraud, for instance. Additionally, when one company fails to pay another company for products or services, the unpaid company will often turn to the court system. If that firm does not have ready access to the courts, its financial stability can be put at risk.

	

	Budget Cuts

	

	
According to the National Center for State Courts, since 2009 forty-one state legislatures have reduced their state court services to the public as a result of budget restrictions.  Many state courts have cut staff, delayed filling vacancies, and reduced hours of operation. Ten states that have delayed or reduced the number of jury trials. California’s courts have experienced the steepest cuts—nearly $1 billion over six years, $544 million from their budget in 2012 alone. Texas has also experienced large cuts in its court funding in recent years.

	

	Intellectual Property Disputes

	

	
Today, the value of a company’s intellectual property, such as its copyrights and patents, often exceeds the value of its physical property. Not surprisingly, disputes over intellectual property have grown in number and importance. As a result of the court budget cuts, these disputes also take longer to resolve. In California, for example, a typical patent lawsuit used to last twelve months. Today, that same lawsuit might take three to five years.

	

	
If an intellectual property case goes on to an appellate court, it typically adds a three or four more years before the dispute is resolved. In fact, the United States Supreme Court heard a case in 2014 involving a trademark dispute that had been in the courts for more than sixteen years.a

	

	
Investors are reluctant to invest in a company that is the object of a patent or copyright lawsuit because they fear that if the company loses, it may lose the rights to its most valuable product. Consequently, when litigation drags on for years, some companies may suffer because investors abandon them even though the companies are otherwise healthy.

	

	Cost to Litigants

	

	
Other types of lawsuits are also taking longer to conclude. Now attorneys must tell businesses to consider not only the cost of bringing a lawsuit, but also the length of time involved. The longer the litigation lasts, the larger the legal bills and the greater the drain on company employees’ time. Roy Weinstein, managing director of Micronomics in California, argues that the economic impact of court delays on businesses is substantial. During the years that a lawsuit can take, some businesses find that they cannot expand or hire new employees, and they are reluctant to spend on additional marketing and advertising.

	

	
In fact, it is not unusual for a company to win its case but end up going out of business. As a result of putting its business on hold for years, the company becomes insolvent.

	

	Disincentive to File

	

	
Facing long delays in litigation with potential negative effects on their companies, business managers are becoming reluctant to bring lawsuits, even when their cases clearly have merit. In Alabama, for instance, the number of civil cases filed has dropped by more than a third in the last few years.

	

	Cost-Benefit Analysis

	

	
Before bringing a lawsuit, a manager must now take into account the possibility of long delays before the case is resolved. A cost-benefit analysis for undertaking litigation must include the delays in the calculations. Managers can no longer just stand on principle because they know that they are right and that they will win a lawsuit. They have to look at the bigger picture, which includes substantial court delays.

	

	...............................................................................................................................................

	

	Critical Thinking

	

	
What are some of the costs of increased litigation delays caused by court budget cuts?  Most attorneys require a retaining fee.  The longer this fee is held by the attorney, the higher the present value cost of the litigation.  In addition, the opportunity cost of all of the company employees who work on the litigation must be included, too.  Also, if there is any negative press during the litigation, that will have an impact on the company’s revenues.  Uncertainty about the results of the litigation may cause investors to back away.  Uncertainty about the outcome of the litigation may also cause managers to forestall new projects.

	

	
In response to budget cuts, many states have increased their filing fees.  Is this fair?  Why or why not?  Some argue that those businesses that avail themselves of the court system should pay a higher percentage of the actual costs of that court system.  Others point out that the higher the costs imposed by the states to those businesses that wish to litigate, the less litigation there will be.  And some of that reduced litigation may be meritorious.

	




	

	a.
B&B Hardware Inc. v. Hargis Industries, Inc., ___ U.S. ___, 135 S.Ct. 1295, 191 L.Ed.3d 222 (2014).

	


1.
Trial Courts
a.
General Jurisdiction

Trial courts with gen​eral jurisdiction include county, district, and superior courts.
b.
Limited Jurisdiction

Trial courts with limited jurisdiction include local municipal courts (which handle mainly traffic cases), small claims courts, and domestic relations courts.
2.
Appellate. or Reviewing, Courts

In most states, after a case is tried, there is a right to at least one appeal.  Few cases are re​tried on ap​peal.  An appellate court examines the record of a case, looking at questions of law and procedure for errors by the court be​low.  In about half of the states, there is an in​termediate level of appellate courts.
	

	Case Synopsis—

	

	Case 2.3: Johnson v. Oxy USA, Inc.

	

	
Jennifer Johnson was working for Oxy USA, Inc., when Oxy changed the job’s requirements. To meet the new standards, Johnson took certain courses. Oxy’s “Educational Assistance Policy” was to reimburse employees for the cost. Johnson further agreed that Oxy could withhold the reimbursed amount from her final paycheck if she quit Oxy within a year. When she resigned less than a year later, Oxy withheld that amount from her last check. Johnson filed a claim for the amount with the Texas Workforce Commission (TWC). Without deciding whether Oxy violated its own Educational Assistance Policy as Johnson contended, the TWC ruled that she was not entitled to the unpaid wages. She filed a suit in a Texas state court against Oxy, alleging breach of contract. The court affirmed the TWC’s ruling, holding that Johnson’s claim for breach of contract was barred by res judicata. Johnson appealed.

	

	
A state intermediate appellate court reversed and remanded. “The TWC did not decide the key question of fact in dispute—whether Oxy violated its own Educational Assistance Policy when it withheld Johnson’s final wages.” Because the question had not been resolved, res judicata did not bar the claim.

	

	...............................................................................................................................................

	

	Notes and Questions

	

	
Forty states have intermediate appellate courts. Ten states—Delaware, Maine, Montana, Nevada, New Hampshire, Rhode Island, South Dakota, Vermont, West Virginia, and Wyoming—have only a single level of appeal, which is of course the state’s supreme court. Why the difference? The primary reason that most states have intermediate appellate courts is the size of the state’s caseload. Crowded dockets at the appellate level led to the creation of more courts to relieve the backlog of casework. The chief reason that some states do not have more than one level of appellate resort is that the workload is not seen as heavy enough to warrant the expense.

	

	
When the legal systems in the states were formed, a single appellate court was generally considered sufficient. In the nineteenth and twentieth centuries, most states’ caseloads increased significantly. This was due to—

	

	•  Population growth.
•  Expanded appeal rights in criminal cases.
•  More law—statutes, ordinances, rules, regulations, case law, and so on.
•  Broadened appellate jurisdiction.
•  Increased resort to the courts to resolve social and economic issues. 

	


3.
Highest State Courts

 In all states, there is a higher court, usually called the state supreme court.  The de​cisions of this highest court on all ques​tions of state law are final.  If a federal constitu​tional issue is involved in the state supreme court’s decision, the decision may be appealed to the United States Supreme Court.
B.
The Federal Court System

The federal court system is also three-tiered with a level of trial courts and two levels of appel​late courts, including the United States Supreme Court.
1.
U.S. District Courts

Federal trial courts of gen​eral jurisdiction are called district courts.  (A district may consist of an entire state or part of a state.  A district court has geographical jurisdic​tion corre​sponding to the territory of its district.  Congress determines the number of districts.) Trial courts of limited jurisdiction include U.S. Tax Courts and U.S. Bankruptcy Courts.
2.
U.S. Courts of Appeals

U.S. courts of appeal hear appeals from the deci​sions of the district courts located within their respective circuits.  (The U.S. and its territories are divided into twelve judi​cial cir​cuits.  The jurisdiction of a thirteenth circuit—the federal circuit—is na​tional but limited to certain subject matter.)  The decision of each court of appeals is binding on federal courts only in that circuit.
3.
The United States Supreme Court

The court at the top of the federal system is the United States Supreme Court to which fur​ther ap​peal is not mandatory but may be possible.
a.
Appeals to the Supreme Court

A party may ask the Court to issue a writ of certiorari, but the Court may deny the peti​tion.  Denying a petition is not a decision on the merits of the case.  Most petitions are de​nied.
b.
Petitions Granted by the Court

Typically, the Court grants petitions only in cases that at least four of the jus​tices view as involving important constitutional questions.
IV.
Alternative Dispute Resolution

The advantage of alternative dispute resolution (ADR) is its flexibility.  Normally, the parties them​selves can control how the dispute will be settled, what procedures will be used, and whether the deci​sion reached (either by themselves or by a neutral third party) will be legally binding or nonbinding.  Approximately 95 percent of cases are settled before trial through some form of ADR.
A.
Negotiation

In a negotiation, the parties attempt to settle their dispute informally, with or without attorneys.  They try to reach a resolution without the involvement of a third party acting as mediator.
B.
Mediation

In mediation, the parties attempt to come to an agreement with the assistance of a neutral third party, a mediator.  Mediation is essentially a form of “assisted negotiation.”  The mediator does not make a decision on the matter being disputed.
C.
Arbitration

A more formal method of ADR is arbitration, in which a neutral third party or a panel of experts hears a dispute and renders a decision. The decision can be legally binding. Formal arbitration resembles a trial. The parties may appeal, but a court’s review of an arbitration proceeding is more restricted than a review of a lower court’s proceeding. 
1.
The Arbitration Decision

An arbitrator’s award will be set aside only if—
•
The arbitrator’s conduct or “bad faith” substantially prejudiced the rights of a party.
•
The award violates public policy.
•
The arbitrator exceeded his or her powers.
2.
Arbitration Clauses

Virtually any commercial matter can be submitted to arbitration. Often, parties include an arbitration clause in a contract. Parties can also agree to arbitrate a dispute after it arises.

	

	Additional Background—

	

	ADR and the Courts

	

	States in which one or more
local state court has—
	States in which one or more
federal court has—

	
	

	Arbitration
	Mediation
	Arbitration
	Mediation

	
	
	
	

	Alabama
Alaska
Arizona
California
Delaware
Florida
Georgia
Hawaii
Illinois
Michigan
Minnesota
Missouri
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
Ohio
Oregon
Pennsylvania
Rhode Island
Texas
Washington
	Alabama
Alaska
Arizona
California
Connecticut
Delaware
Florida
Georgia
Hawaii
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New York
North Carolina
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Oklahoma
Oregon
Pennsylvania
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South Dakota
Tennessee
Texas
Utah
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Washington
West Virginia
Wisconsin
	Alabama
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	Source:  Richard Reuben, “The Lawyer Turns Peacemaker,” ABA Journal (August 1996), p. 56. 

	


3.
Arbitration Statutes

Most states have statutes (often based on the Uniform Arbitration Act of 1955) under which arbitration clauses are enforced, and some state statutes compel arbitration of certain types of disputes. At the federal level, the Federal Arbitration Act (FAA), enacted in 1925, en​forces arbitration clauses in contracts involving maritime activity and interstate commerce.
4.
The Issue of Arbitrability

A court can consider whether the parties to an arbitration clause agreed to submit a par​ticular dispute to arbitration. The court may also consider whether the rules and procedures that the parties agreed to are fair.
5.
Mandatory Arbitration in the Employment Context

Generally, mandatory arbitration clauses in employment contracts are enforceable.
D.
Other Types of ADR
New types of ADR have emerged.
•
Early neutral case evaluation—The parties select a neutral third party (generally an ex​pert in the subject of the dispute) to evaluate their positions. This forms the basis for negotiations.

•
Mini-trial—Each party’s attorney argues the party’s case.  Typically, a neutral third party (often an expert in the disputed subject) acts as an adviser.  If the parties fail to reach an agreement, the adviser renders an opinion as to how a court would likely decide the issue.

•
Summary jury trial—In this federal alternative, the litigants present their arguments and evidence, and a jury renders a nonbinding verdict. Mandatory negotiations follow.
•
Summary proceedings
•
Appointment of special master
E.
Providers of ADR Services

A major provider of ADR services is the American Arbitration Association (AAA).  Most of the largest law firms in the nation are members of this nonprofit association, which settles nearly sixty thousand disputes a year.  Hundreds of for-profit firms around the country also provide dis​pute-resolution services.
F.
Online Dispute Resolution
When outside help is needed to resolve a dispute, there are a number of Web sites that offer online dispute resolution (ODR). ODR may be best for resolving small- to medium-sized business liability claims, which may not be worth the expense of litigation or traditional ADR.
V.
International Dispute Resolution

International treaties sometimes stipulate arbitration for resolving disputes.
A.
Forum-Selection and Choice-of-Law Clauses

Parties to international contracts may include forum-selection and choice-of-law clauses to protect themselves if disputes arise.
B.
Arbitration Clauses

Parties to international contracts may include arbitration clauses to be applied if disputes arise.
	

	Teaching Suggestions

	

	1.
Divide students into small groups and assign one of the text chapter’s end-of- chapter problems to each group.  Have each group determine whether or not the assigned problem is one that would lend itself to alter​na​tive dispute reso​lution.  If not, why not?  If so, which form of alternative dispute resolution would the group rec​ommend?

	

	2.
Obtain a standard arbitration agreement form from a national arbitration organization such as the American Arbitration Association.  Ask students to discuss specific features of these agreements and the fac​tors that might make them hesitant to submit a dispute to arbitration.

	

	3.
Some students may find it enlightening to be reminded the law corresponds to the many ways in which people organize the world.  That is, the law includes customs, traditions, rules, and objectives that people have held in different circumstances at different times.  While it often seems that the law creates meaningless distinctions, it is in fact the real needs of real people that create them.

	

	4.
In the courtroom, changes are being wrought by television. There is an increasing re​liance on video testimony. Children who allege physical or sexual abuse, for example, may give video testimony outside a courtroom to be shown during trial proceedings.  Lawyers who represent ac​cident victims often commission videos to visually show the court the impact of accident-related in​juries on the daily lives of their clients.  In criminal trials, judges have allowed juries to see filmed reenact​ments of crimes. To further blur the line between simulation and reality is the increasing number of cameras that videotape the commission of alleged crimes and other wrongs. What effect are these uses of television having on the judicial system?  Could jurors watch trials on their televisions at home and reach a verdict by interactive cable?  Through a familiarity with movies and TV shows, could jurors come to expect more ex​citement than is generated in the usual court​room when at least some of the proceeding is on video?  Will lawyers argue their cases to ap​peal to home audiences?  And what effect might all of this have on the U.S. judicial system’s impartiality and fairness?

	

	Cyberlaw Link

	

	 
Ask your students to what extent those who send e-mail over the Internet should be liable for the content of their messages in states other than their own (or nations other than the United States).  Is the existence of a Web site a sufficient basis to exercise jurisdiction? 

	


Discussion Questions
1.
If a corporation is incorporated in Delaware, has its main office in New York, and does busi​ness in California, but its president lives in Connecticut, in which state(s) can it be sued?  Delaware, New York, and California—a corporation is subject to the jurisdiction of the courts in any state in which it is in​corporated, in which it has its main office, or in which it does business.
2.
What is the difference between a court of general jurisdiction and a court of limited juris​dic​tion?  A court with general jurisdiction can hear virtually any type of case, except a case that is appro​priate for a court with limited jurisdiction.  Trial courts with general jurisdiction include county, district, and superior courts.  Trial courts with limited jurisdiction include local municipal courts (which handle mainly traffic cases), small claims courts, and domestic relations courts.  Thus, for example, small claims disputes are typically as​signed to courts that hear only small claims disputes.
3.
What is the role of a court with appellate jurisdiction?  Courts of appellate jurisdiction are re​view​ing courts—they review cases brought on appeal from trial courts, which are courts of original jurisdic​tion.  In most states, after a case is tried, there is a right to at least one appeal.  An appellate court exam​ines the record of a case, looking at questions of law and procedure for errors by the court below.
4.
When may a federal court hear a case?  Federal courts have jurisdiction in cases in which federal questions arise, in cases in which there is diversity of citizenship, and in some other cases.  When a suit in​volves a question arising under the Constitution, a treaty, or a federal law, a federal question arises.  When a suit involves citizens of different states, a foreign country and an American citizen, or a foreign citizen and an American citizen, diversity of citizenship exists.  In diversity suits, there is an additional require​ment—the amount in controversy must be more than $50,000.  Federal courts have exclusive jurisdiction in cases involv​ing federal crimes, bankruptcy, patents, and copyrights; in suits against the United States; and in some areas of admiralty law.
5.
When may the United States Supreme Court hear a case?  The United States Supreme Court has orig​inal in only a few situations.  The Supreme Court can review any case decided by a federal court of ap​peals and any case decided by a state’s highest court in which a federal constitutional issue is involved.
6.
 When may a court exercise jurisdiction over a party whose only connection to the jurisdic​tion is via the Internet?  One way to phrase the issue is when, under a set of circumstances, there are suf​ficient minimum contacts to give a court jurisdiction over a remote party.  If the only contact is an ad on the Web originating from a remote location, the outcome to date has generally been that a court cannot exercise jurisdiction.  Doing considerable business online, however, generally supports jurisdiction.  The “hard” cases are those in which the contact is more than an ad but less than a lot of activity.
7.
How does the process of negotiation work?  In the process of negotiation, the parties come to​gether in​formally, with or without attorneys to represent them.  Within this informal setting the parties air their dif​ferences and try to reach a settlement or resolution without the involvement of independent third parties.  Because no third parties are involved and because of the informal setting, negotiation is the sim​plest form of al​ternative dispute resolution.
8.
What is the principal difference between negotiation and mediation?  The major difference be​tween negotiation and mediation is that mediation involves the presence of a third party called a mediator.  The me​diator assists the parties in reaching a mutually acceptable agreement.  The mediator talks face to face with the parties and allows them to discuss their disagreement in an informal environment.  The media​tor’s role, however, is limited to assisting the parties.  The mediator does not decide a controversy; he or she only aids the process by helping the parties more quickly find common ground on which they can begin to reach an agreement for themselves.
9.
What is arbitration?   The process of arbitration involves the settling of a dispute by an impartial third party (other than a court) who renders a legally binding decision.  The third party who renders the de​cision is called an arbitrator.  Arbitration combines the advantages of third-party decision making—as pro​vided by judges and juries in formal litigation—with the speed and flexibility of rules of procedure and evi​dence less rigid than those governing courtroom litigation.
10.
What kinds of disputes may be subject to arbitration?  The FAA requires that courts give defer​ence to all voluntary arbitration agreements in cases governed by federal law.  Virtually any dispute can be the sub​ject of arbitration.  A voluntary agreement to arbitrate a dispute normally will be enforced by the courts if the agreement does not compel an illegal act or contravene public policy.
Activity and Research Assignments
1.
Have students prepare a chart showing the relationships between the various courts having jurisdic​tion in your state.  (There is a digest of each state’s courts in Martindale-Hubbell Law Directory, which might be placed on reserve in the library.)  Assign a few jurisdiction hypotheticals.  For example—Through which of these courts could a divorce decree be appealed?  Which court(s) would have original ju​risdiction in a truck accident in​volving out-of-state residents (does the dollar amount of injuries and damage make a difference)?  Which court(s) would have jurisdiction to render a judgment in a case arising from food poisoning at a local cheeseburger stand that is part of a nationwide cor​porate chain?  In which court(s) could you file a suit alleg​ing discrimination, and if you lost, to which court could you appeal the decision?
2.
Ask the class to research the reasons behind the earlier hostility of the courts towards arbitration pro​cedures.  Were they concerned solely with parties being divested of their rights or did they see ar​bitration as a challenge to their own authority?
3.
Have students investigate the dispute resolution services discussed in this chapter by going online and reading some the disputes submitted for resolution or the results in individual cases (on the ICANN Web site, for example).
Explanations of Selected Footnotes in the Text

Footnote 5: In International Shoe Co. v. State of Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945), the state of Washington sought unemployment contributions from the International Shoe Company based on commissions paid to its sales representatives who lived in the state. International Shoe claimed that its activities within the state were not sufficient to manifest its “presence.”  It argued that (1) it had no of​fice in Washington; (2) it employed sales representatives to market its product in Washington, but no sales or pur​chase contracts were made in the state; and (3) it maintained no inventory in Washington. The company claimed that it was a denial of due process for the state to subject it to suit.  The Supreme Court of Washington ruled in favor of the state, and International Shoe appealed to the United States Supreme Court.

The United States Supreme Court affirmed the Washington Supreme Court’s decision—International Shoe had sufficient contacts with the state to allow the state to exercise jurisdiction con​stitutionally over it.  The Court found that the activities of the Washington sales representatives were “systematic and continu​ous,” resulting in a large volume of business for International Shoe.  By conduct​ing its business within the state, the company received the benefits and protections of the state laws and was entitled to have its rights enforced in state courts. Thus, International Shoe’s operations estab​lished “sufficient contacts or ties with the state .  .  . to make it reasonable and just according to our traditional conception of fair play and substantial justice to permit the state to enforce the obligation” that the company incurred there.

Footnote 9: In Zippo Manufacturing Co. v. Zippo Dot.Com, Inc., 952 F.Supp. 1119 (W.D.Pa. 1997), a federal district court proposed three categories for classifying the types of Internet business contact: (1) substantial business conducted online, (2) some interactivity through a Web site, and (3) passive advertis​ing.  Jurisdiction is proper for the first category, improper for the third, and may or may not be appropriate for the second. Zippo Manufacturing Co. (ZMC) makes, among other things, “Zippo” lighters. ZMC is based in Pennsylvania. Zippo Dot Com, Inc. (ZDC), operates a Web page and an Internet subscription news service. ZDC has the exclusive right the domain names “zippo.com,” “zippo.net,” and “zipponews.com.” ZDC is based in California, and its contacts with Pennsylvania have occurred almost exclusively over the Internet. Two per cent of its subscribers (3,000 of 140,000) are Pennsylvania residents who contracted over the Internet to receive its service. ZDC has agreements with seven ISPs in Pennsylvania to permit their subscribers to ac​cess the service. ZMC filed a suit in against ZDC, alleging trademark infringement and other claims, based on ZDC’s use of the word “Zippo.” ZDC filed a motion to dismiss for lack of personal jurisdiction. Holding that ZDC’s connections to the state fell into the first category, the court denied the motion.

Footnote 19: Cleveland Construction, Inc. (CCI), was the general contractor on a project to build a grocery store in Houston, Texas. CCI hired Levco Construction, Inc., as a subcontractor to perform excavation and grading. The contract provided that any dispute would be resolved by arbitration in Ohio. When a dispute arose, Levco filed a suit against CCI in a Texas state court. CCI sought to compel arbitration in Ohio under the Federal Arbitration Act (FAA). Because a Texas statute allows a party to void a contract provision that requires arbitration outside Texas, the court denied CCI’s request. CCI appealed.
In Cleveland Construction, Inc. v. Levco Construction, Inc., a state intermediate appellate court reversed. The parties had a valid arbitration agreement. If the court applied the Texas statute, it would void the agreement. This, the court decided, “would undermine the declared federal policy of rigorous enforcement of arbitration agreements.” And the FAA, as a federal law, preempted the Texas statute under the supremacy clause.

The United States Supreme Court affirmed the Washington Supreme Court’s decision—International Shoe had sufficient contacts with the state to allow the state to exercise jurisdiction con​stitutionally over it.  The Court found that the activities of the Washington sales representatives were “systematic and continu​ous,” resulting in a large volume of business for International Shoe.  By conduct​ing its business within the state, the company received the benefits and protections of the state laws and was entitled to have its rights enforced in state courts. Thus, International Shoe’s operations estab​lished “sufficient contacts or ties with the state .  .  . to make it reasonable and just according to our traditional conception of fair play and substantial justice to permit the state to enforce the obligation” that the company incurred there.

Considering the relative bargaining power of the parties, was it fair to enforce the arbitration clause in this contract? Yes, because either party could have refused to agree to the contract when it contained the arbitration clause. Of course, such clauses are likely to be ruled fair and enforceable when the parties are of equal bargaining strength.

Why do you think that Levco did not want its claim decided by arbitration? A party is typically reluctant to enter into a proceeding that he or she (or it) believes will have an unfavorable result. Levco might have had a less complex claim that could have been resolved more favorably in a court, or its claim might have lent itself to a legal, adversarial argument, which would have held less weight in arbitration Arbitration’s disadvantages include the unpredictability of results, the lack of required written opinions, the difficulty of appeal, and the possible unfairness of the procedural rules. Levco might have wanted to avoid arbitration for any or all of these reasons. Also, arbi​tration can be nearly as expensive as litigation, particularly when, as here, its venue is a distant location. Levco may have been simply trying to reduce the duration of the dispute and its cost.

How would business be affected if each state could pass a statute, like the one in Texas, allowing parties to void out-of-state arbitrations? If all states could pass statutes like the one in Texas, many parties would probably be less inclined to transact business. An arbitration provision allows a party to limit the burden and expense of settling any disputes. If another party could freely void such an agreement, there would be a greater risk of arbitration in an inconvenient forum, costly formal litigation, or both. That risk increases the perceived costs of doing business, making the business opportunity less attractive. Thus, many parties may decline to enter contracts without enforceable arbitration provisions.
Chapter 2
Courts and Alternative 
Dispute Resolution
Answers to Critical Thinking Questions
in the Feature
Managerial Strategy—Business Questions
1A.
If you were facing an especially complex legal dispute—one involving many facets and several different types of law—would you consent to allowing a U.S. magistrate judge to decide the case?  Why or why not? Yes. U.S. magistrate judges are selected by federal district court judges through a merit selection process. Applicants are interviewed by a screening committee of lawyers and others from the federal judicial district in which the position will be filled. The committee selects the five most qualified, who are voted on by the district court judges. Political party affiliation plays no part in the process.
No. Because of the selection process for a magistrate judge is not the same as for a dis​trict judge, some critics have expressed concerns about the quality of magistrate judges. Some groups, such as People for the American Way, are not in favor of allowing magistrate judges the power to decide cases. These critics believe that because of their limited terms, they are not completely immune from outside pressure.
2A.
If you had to decide whether to allow a U.S. magistrate judge to hear your case, what information might you ask your attorney to provide concerning that individual? Applicants for the position of magistrate judge include attorneys, administrative law judges, state court judges, and others. Important information concerning a judge who hears a specific case might consist of the individual’s background, including any area of expertise, and the details of his or her previous decisions—the facts, issues, outcomes, and reasoning—and how those fac​tors might bear on the case at bar.
Answers to Questions
at the Ends of the Cases
Case 2.1—Legal Reasoning Questions
1A.
What is “diversity of citizenship?  Diversity of citizenship exists when the plaintiff and defendant to a suit are residents of different states (or similar independent political subdivisions, such as territories). When a suit involves multiple parties, they must be completely diverse—no plaintiff may have the same state or territorial citizenship as any defendant. For purposes of di​versity, a corporation is a citizen of both the state in which it is incorporated and the state in which its principal place of business is located.
2A.
How does the presence—or lack—of diversity of citizenship affect a lawsuit? A fed​eral district court can exercise original jurisdiction over a case involving diversity of citizenship. There is a second requirement to exercise diversity jurisdiction—the dollar amount in contro​versy must be more than $75,000. In a case based on diversity, a federal court will apply the relevant state law, which is often the law of the state in which the court sits.
3A.
What did the court conclude with respect to the parties’ “diversity of citizenship” in this case? In the Mala case, the court concluded that the parties did not have diversity of citizenship. A plaintiff who seeks to bring a suit in a federal district court based on diversity of citizenship has the burden to prove that diversity exists. Mala—the plaintiff in this case—was a citizen of the Virgin Islands. He alleged that Crown Bay admitted to being a citizen of Florida, which would have given the parties diversity. Crown Bay denied the allegation and asserted that it also was a citizen of the Virgin Islands. Mala offered only his allegation and did not provide any evidence that Crown Bay was anything other than a citizen of the Virgin Islands. There was thus no basis for the court to be “left with the definite and firm conviction that Crown Bay was in fact a citizen of Florida.”
Case 2.2—Critical Thinking
What If the Facts Were Different?
Suppose that Gucci had not presented evidence that Wang Huoqing had made one actual sale through his Web site to a resident (the private investigator) of the court’s district.  Would the court still have found that it had personal jurisdiction over Wang Huoqing?  Why or why not? The single sale to a resident of the district, Gucci’s private investigator, helped the plaintiff establish that the defendant ’s Web site was interactive and that the defend​ant used the Web site to sell goods to residents in the court’s district.  It is possible that without proof of such a sale, the court would not have found that it had personal jurisdiction over the foreign defendant.  The reason is that courts cannot exercise jurisdiction over foreign defend​ants unless they can show the defendants had minimum contacts with the forum, such as by selling goods within the forum.

Legal Environment
Is it relevant to the analysis of jurisdiction that Gucci America’s principal place of busi​ness is in New York state rather than California?  Explain.  The fact that Gucci’s headquar​ters is in New York state was not relevant to the court’s analysis here because Gucci was the plaintiff.  Courts look only at the defendant’s location or contacts with the forum in determining whether to exercise personal jurisdiction.  The plaintiff’s location is irrelevant to this determination.
Case 2.3—Critical Thinking
Legal Environment
Who can decide questions of fact?  Who can rule on questions of Law?  Why?  Questions of fact can be decided by triers of fact. In a jury trial, the trier of fact.is the jury. In a non-jury trial, it is the judge who decides questions of fact. Rulings on questions of law are made only by judges, not juries.

A question of fact deals with what really happened in regard to the dispute being tried—such as whether a certain act violated a contract. A question of law concerns the application or interpretation of the law—such as whether an act that violated a contract also violated the law.
One of the reasons for the distinction between those who can decide questions of fact and those who can decide questions of law is that judges have special training and expertise to make de​cisions on questions of law that the typical lay member of a jury lacks.
Global
In some cases, a court may be asked to determine and interpret the law of a foreign country.  Some stats consider the issue of what the law of a foreign country requires to be a question of fact.  Federal rules of procedure provide that this issue is a question of law.  Which position seems more appropriate?  Why?  Proof of what a foreign law states, and possibly its translation, may be appropriate for a jury to decide, based on a submission of such evidence as a foreign publication of statutes or case law, or the testimony of an expert wit​ness. But the interpretation and application of the law would seem to be most appropriately within the province of a judge.


Under the federal rules of procedure, in a particular case, once the existence and phrasing of a foreign law has been proved, the court has the duty of construing it. The court's construction of the foreign law can be guided by the reasoning underlying similar rules of U.S. common law. Expert witnesses may be consulted, but their opinions are not binding
Answers to Questions in the Reviewing Feature
at the End of the Chapter
1A.

Federal jurisdiction
The federal district court exercises jurisdiction because the case involves diversity of citizenship. Diversity jurisdiction requires that the plaintiff and defendant be from dif​ferent jurisdictions and that the dollar amount of the controversy exceed $75,000. Here, Garner resides in Illinois, and Foreman and his manager live in Texas. Because the dis​pute involved the promotion of boxing matches with George Foreman, the amount in controversy exceeded $75,000.
2A.

Original or appellate jurisdiction
Original jurisdiction, because the case was initiated in that court and that is where the trial will take place. Courts having original jurisdiction are courts of the first instance, or trial courts—that is courts in which lawsuits begin and trials take place.  In the fed​eral court system, the district courts are the trial courts, so the federal district court has original jurisdiction.
3A.

Jurisdiction in Illinois
No, because the defendants lacked minimum contacts with the state of Illinois. Because the defendants were from another state, the court would have to determine if they had sufficient contacts with the state for the Illinois court to exercise jurisdiction based on a long arm statute. Here, the defendants never went to Illinois, and the contract was not formed in Illinois. Thus, it is unlikely that an Illinois state court would find sufficient minimum contacts to exercise jurisdiction.
4A.

Jurisdiction in Nevada
Yes, because the defendants met with Garner and formed a contract in the state of Nevada. A state can exercise jurisdiction over out-of-state defendants under a long arm statute if defend​ants had sufficient contacts with the state. Because the parties met Garner and negotiated the contract in Nevada, a court would likely hold these activities were sufficient to justify a Nevada court’s exercising personal jurisdiction.
Answer to Debate This Question in the Reviewing Feature

at the End of the Chapter

In this age of the Internet, when people communicate via e-mail, texts, tweets, Facebook, and Skype, is the concept of jurisdiction losing its meaning? Many believe that yes, the idea of determining jurisdiction based on individuals’ and companies’ physical locations no longer has much meaning.  Increasingly, contracts are formed via online communica​tions.  Does it matter where one of the parties has a physical presence?  Does it matter where the e-mail server or Web page server is located?  Probably not.

In contrast, in one sense, jurisdiction still has to be decided when conflicts arise.  Slowly, but ever so surely, courts are developing rules to determine where jurisdiction lies when one or both parties used online systems to sell or buy goods or services.  In the final analysis, a spe​cific court in a specific physical location has to try each case.
Answers to Issue Spotters
at the End of the Chapter
1A.
Sue uses her smartphone to purchase a video security system for her architectural firm from Tipton, Inc., a company that is located in a different state.  The system arrives a month after the projected delivery date, is of poor quality, and does not function as ad​vertised. Sue files a suit against Tipton in a state court.  Does the court in Sue’s state have jurisdiction over Tipton?  What factors will the court consider in determining juris​diction? Yes, the court in Sue’s state has jurisdiction over Tipton on the basis of the company’s minimum contacts with the state.
Courts look at the following factors in determining whether minimum contacts exist: the quantity of the contacts, the nature and quality of the contacts, the source and connection of the cause of action to the contacts, the interest of the forum state, and the convenience of the par​ties. Attempting to exercise jurisdiction without sufficient minimum contacts would violate the due process clause. Generally, courts have found that jurisdiction is proper when there is sub​stantial business conducted online (with contracts, sales, and so on). Even when there is only some interactivity through a Web site, courts have sometimes held that jurisdiction is proper. Jurisdiction is not proper when there is merely passive advertising.

Here, all of these factors suggest that the defendant had sufficient minimum contacts with the state to justify the exercise of jurisdiction over the defendant. Two especially important fac​tors were that the plaintiff sold the security system to a resident of the state and that litigating in the defendant’s state would be inconvenient for the plaintiff.
2A.
The state in which Sue resides requires that her dispute with Tipton be submitted to mediation or nonbinding arbitration. If the dispute is not resolved, or if either party disagrees with the decision of the mediator or arbitrator, will a court hear the case? Explain. Yes, if the dispute is not resolved, or if either party disagrees with the decision of the mediator or arbitrator, a court will hear the case. It is required that the dispute be submitted to mediation or arbitration, but this outcome is not binding.
Answers to Business Scenarios
at the End of the Chapter
2–1A.

Standing
This problem concerns standing to sue.  As you read in the chapter, to have standing to sue, a party must have a legally protected, tangible interest at stake.  The party must show that he or she has been injured, or is likely to be injured, by the actions of the party that he or she seeks to sue.  In this problem, the issue is whether the Turtons had been injured, or were likely to be in​jured, by the county’s landfill operations.  Clearly, one could argue that the injuries that the Turtons complained of directly resulted from the county’s violations of environmental laws while operating the landfill.  The Turtons lived directly across from the landfill, and they were experi​encing the spe​cific types of harms  (fires, scavenger problems, groundwater contamination) that those laws were enacted to address. Thus, the Turtons would have standing to bring their suit.
2–2A.

Venue
The purpose behind most venue statutes is to ensure that a defendant is not “hailed into a re​mote district, having no real relationship to the dispute.” The events in dispute have no connec​tion to Minnesota. The Court stated: “Looked at through the lens of practicality—which is, after all, what [the venue statute] is all about—Nestlé’s motion can really be distilled to a simple question:  does it make sense to compel litigation in Minnesota when this state bears no rela​tionship to the parties or the underlying events?” The court answered no to this simple question. The plaintiff resides in South Carolina, her daughter’s injuries occurred there, and all of her medical treatment was provided (and continues to be provided) in that state. South Carolina is the appropriate venue for this litigation against Nestlé to proceed.  
Answers to Business Case Problems
at the End of the Chapter
2–3A.

Arbitration

In many circumstances, a party that has not signed an arbitration agreement (Kobe in this case) cannot compel arbitration. There are exceptions, however. According to the court, “The first re​lies on agency and related principles to allow a nonsignatory (Kobe) to compel arbitration when, as a result of the nonsignatory’s close relationship with a signatory (Primenergy), a failure to do so would eviscerate [gut] the arbitration agreement.” That applies here. Kobe and Primenergy claimed to have entered into a licensing agreement under the terms of the agreement between PRM and Primenergy. The license agreement is central to the resolution of the dispute, so Kobe can compel arbitration. Similarly, all claims PRM has against Primenergy go to arbitration be​cause the arbitration clause covers “all disputes.” That would include allegations of fraud and theft. Such matters can be resolved by arbitration. “Arbitration may be compelled under ‘a broad arbitration clause … as long as the underlying factual allegations simply “touch matters covered by” the arbitration provision.’ It generally does not matter that claims sound in tort, rather than in contract.” The reviewing court affirmed the trial court’s decision.
2–4A.

Spotlight on National Football League—Arbitration

An arbitrator’s award generally is the final word on the matter.  A court’s review of an arbitrator’s decision is extremely limited in scope, unlike an appellate court’s review of a lower court’s deci​sion.  A court will set aside an award only if the arbitrator’s conduct or “bad faith” substantially prejudiced the rights of one of the parties, if the award violates an established public policy, or if the arbitrator exceeded her or his powers.
In this problem, and in the actual case on which this problem is based, the NFLPA ar​gued that the award was contrary to public policy because it required Matthews to forfeit the right to seek workers’ compensation under California law. The court rejected this argument, be​cause under the arbitrator’s award Matthews could still seek workers’ compensation under Tennessee law.  Thus, the arbitration award was not clearly contrary to public policy.
2–5A.

Minimum contacts

No. This statement alone was insufficient to establish that Illinois did not have jurisdiction over the defendant. The court ruled that Med-Express failed to introduce factual evidence proving that the Illinois trial court lacked personal jurisdiction over Med-Express. Med-Express had merely recited that it was a North Carolina corporation and did not have minimum contacts with Illinois. Med-Express sent a letter to this effect to the clerk of Cook County, Illinois, and to the trial court judge. But that was not enough. When a judgment of a court from another state is challenged on the grounds of personal jurisdiction, there is a presumption that the court issuing the judgment had jurisdiction until the contrary is shown. It was not.  
2–6A.

Arbitration
Yes, a court can set aside this order. The parties to an arbitration proceeding can appeal an ar​bitrator’s decision, but court’s review of the decision may be more restricted in scope than an appellate court’s review of a trial court’s decision. In fact, the arbitrator’s decision is usually the final word on a matter. A court will set aside an award if the arbitrator exceeded her or his pow​ers—that is, arbitrated issues that the parties did not agree to submit to arbitration.
In this problem, Horton discharged its employee de la Garza, whose union appealed the discharge to arbitration. Under the parties’ arbitration agreement, the arbitrator was limited to determining whether the rule was reasonable and whether the employee violated it. The arbi​trator found that de la Garza had violated a reasonable safety rule, but “was not totally con​vinced” that the employer should have treated the violation more seriously than other rule viola​tions and ordered de la Garza reinstated. This order exceeded the arbitrator’s authority under the parties’ agreement. This was a ground for setting aside the order.
In the actual case on which this problem is based, on the reasoning stated here, the U.S. Court of Appeals for the Fifth Circuit reached the same conclusion.
2-7A.

Business Case Problem with Sample Answer—Corporate contacts
No, the defendants’ motion to dismiss the suit for lack of personal jurisdiction should not be granted. A corporation normally is subject to jurisdiction in a state in which it is doing business. A court applies the minimum-contacts test to determine whether it can exercise jurisdiction over an out-of-state corporation. This requirement is met if the corporation sells its products within the state or places its goods in the “stream of commerce” with the intent that the goods be sold in the state.
In this problem, the state of Washington filed a suit in a Washington state court against LG Electronics, Inc., and nineteen other foreign companies that participated in the global market for cathode ray tube (CRT) products. The state alleged a conspiracy to raise prices and set pro​duction levels in the market for CRTs in violation of a state consumer protection statute. The defendants filed a motion to dismiss the suit for lack of personal jurisdiction. These goods were sold for many years in high volume in the United States, including the state of Washington. In other words, the corporations purposefully established minimum contacts in the state of Washington. This is a sufficient basis for a Washington state court to assert personal jurisdiction over the defendants.
In the actual case on which this problem is based, the court dismissed the suit for lack of personal jurisdiction. On appeal, a state intermediate appellate court reversed on the reasoning stated above.
2–8A.

Appellate, or reviewing, courts
Yes, the state intermediate appellate court is likely to uphold the agency’s findings of fact. Appellate courts normally defer to lower tribunals’ findings on questions of fact because those forums’ decision makers are in a better position to evaluate testimony. A trial court judge or jury, for example, can directly observe witnesses’ gestures, demeanor, and other nonverbal conduct during a trial. A judge or justice sitting on an appellate court cannot.
In this problem, Angelica Westbrook, an employee of Franklin Collection Service, Inc., allegedly made a statement during a call to a debtor that violated company policy. Westbrook was fired, and applied for unemployment benefits. Benefits were approved, but Franklin ob​jected. Witnesses at an administrative hearing on the dispute included a Franklin supervisor who testified that she heard Westbrook make the false statement, although she admitted that Westbrook had not been involved in any similar incidents. Westbrook denied making the state​ment, but added that if she had said it, she did not remember it. The agency found that Franklin’s reason for terminating Westbrook did not amount to the misconduct required to dis​qualify her for benefits and upheld the approval. Franklin appealed. Under the standard for ap​pellate review of findings of fact, the appellate court will likely affirm the agency’s findings.
In the actual case on which this problem is based, the state intermediate appellate court to which Franklin appealed the MDES’s approval of Johnson’s claim upheld the agency’s decision.
2–9A.

A Question of Ethics—Agreement to arbitrate
(a)
This is very common, as many hospitals and other health-care pro​vides have arbitra​tion agreements in their contracts for services.  There was a valid contract here.  It is pre​sumed in valid contracts that arbitration clauses will be upheld unless there is a violation of pub​lic policy.  The provision of medical care is much like the provision of other services in this re​gard.  There was not evi​dence of fraud or pressure in the inclusion of the arbitration agreement.  Of course there is concern about mistreatment of patients, but there is no reason to believe that arbitration will not provide a professional review of the evidence of what transpired in this situa​tion.  Arbitration is a less of a lottery that litigation can be, as there are very few gigantic arbitra​tion awards, but there is no evidence of sys​tematic discrimination against plaintiffs in arbitration compared to litigation, so there may not be a major ethical issue.

(b)
McDaniel had the legal capacity to sign on behalf of her mother.  Someone had to do that because she lacked mental capacity.  So long as in such situations the contracts do not contain terms that place the patient at a greater disadvantage than would be the case if the pa​tient had mental capacity, there is not particular reason to treat the matter any differently.
Answers to Legal Reasoning Group Activity Questions
at the End of the Chapter
2–10A
.
Access to courts
(a)
The statute violates litigants’ rights of access to the courts and to a jury trial be​cause the imposition of arbitration costs on those who improve their positions by less than 10 percent on an appeal is an unreasonable burden. And the statute forces parties to arbitrate be​fore they litigate—an added step in the process of dispute resolution. The limits on the rights of the parties to appeal the results of their arbitration to a court further impede their rights of ac​cess. The arbitration procedures mandated by the statute are not reasonably related to the le​gitimate governmental interest of attaining less costly resolutions of disputes.

(b)
The statute does not violate litigants’ constitutional right of access to the courts be​cause it provides the parties with an opportunity for a court trial in the event either party is dis​satisfied with an arbitrator’s decision. The burdens on a person’s access to the courts are rea​sonable. The state judicial system can avoid the expense of a trial in many cases. And parties who cannot improve their positions by more than 10 percent on appeal are arguably wasting everyone’s time. The assessment of the costs of the arbitration on such parties may discourage appeals in some cases, which allows the courts to further avoid the expense of a trial. The arbi​tration procedures mandated by the statute are rea​sonably related to the legitimate govern​mental interest of attaining speedier and less costly resolution of disputes.

(c)
The determination on rights of access could be different if the statute was part of a pilot program and affected only a few judicial districts in the state because only parties who fell under the jurisdiction of those districts would be subject to the limits. Opponents might argue that the program violates the due process of the Fifth Amendment because it is not applied fairly throughout the state. Proponents might counter that parties who object to an arbitrator’s deci​sion have an opportunity to appeal it to a court. Opponents might argue that the program ex​ceeds what the state legislature can impose because it does not reasonably relate to a legiti​mate governmental objective—it arbitrarily requires only litigants who reside in a few jurisdic​tions to submit to arbitration. Proponents might counter that this is aimed at the reduction of court costs—that the statute rationally relates to a legitimate governmental end. An equal pro​tection challenge would most likely be subject to a similar rational basis test. Under these and other arguments, the reduction of court costs would be a difficult objective to successfully argue against.

Alternate Case Problems
Chapter 2
Courts and
Alternative Dispute Resolution
2-1.  Arbitration.  Phillip Beaudry, who suffered from mental illness, worked in the Department of Income Maintenance for the state of Connecticut. Beaudry was fired from his job when it was learned that he had misappropriated approximately $1,640 in state funds. Beaudry filed a complaint with his union, Council 4 of the American Federation of State, County, and Municipal Employees (AFSCME), and eventually the dispute was submitted to an arbitrator. The arbitrator concluded that Beaudry had been dismissed without "just cause," because Beaudry's acts were caused by his mental illness and were not “within his capacity to control." Because Beaudry had a disability, the em​ployer was required, under state law, to transfer him to a position that he was compe​tent to hold. The arbitrator awarded Beaudry reinstatement, back pay, seniority, and other benefits. The state appealed the decision to a court. What public policies must the court weigh in making its decision? How should the court rule? [State v. Council 4, AFSCME, 27 Conn.App. 635, 608 A.2d 718 (1992)]

2-2.  Arbitration.  Randall Fris worked as a seaman on an Exxon Shipping Co. oil tanker for eight years without incident. One night, he boarded the ship for duty while intoxicated, in violation of company policy. This policy also allowed Exxon to discharge employees who were intoxicated and thus unfit for work. Exxon discharged Fris. Under a contract with Fris's union, the discharge was submitted to arbitration. The arbitra​tors ordered Exxon to reinstate Fris on an oil tanker. Exxon filed a suit against the un​ion, challenging the award as contrary to public policy, which opposes having intoxi​cated persons operate seagoing vessels. Can a court set aside an arbitration award on the ground (legal basis) that the award violates public policy? Should the court set aside the award in this case? Explain. [Exxon Shipping Co. v. Exxon Seamen's Union, 11 F.3d 1189 (3d Cir. 1993)]
2-3.  Jurisdiction.  Cal-Ban 3000 is a weight loss drug made by Health Care Products, Inc., a Florida corporation, and marketed through CKI Industries, another Florida cor​poration. Enticed by North Carolina newspaper ads for Cal-Ban, the wife of Douglas Tart bought the drug at Prescott's Pharmacies, Inc., in North Carolina for her husband. Within a week, Tart suffered a ruptured colon. Alleging that the injury was caused by Cal-Ban, Tart sued Prescott's Pharmacies, CKI, the officers and directors of Health Care, and others in a North Carolina state court. CKI and the Health Care officers and directors argued that North Carolina did not have personal jurisdiction over them be​cause CKI and Health Care were Florida corporations. How will the court rule? Why? [Tart v. Prescott's Pharmacies, Inc., 118 N.C.App. 516, 456 S.E.2d 121 (1995)]
2–4. Standing to Sue.  Blue Cross and Blue Shield insurance companies (the Blues) provide 68 million Americans with health-care financing.  The Blues have paid billions of dollars for care attributable to illnesses related to tobacco use.  In an attempt to recover some of this amount, the Blues filed a suit in a federal district court against tobacco companies and others, alleging fraud, among other things.  The Blues claimed that beginning in 1953, the defendants conspired to addict millions of Americans, including members of Blue Cross plans, to cigarettes and other tobacco products.  The conspiracy involved misrepresentation about the safety of nicotine and its addictive properties, marketing efforts targeting children, and agreements not to produce or market safer cigarettes.  The defendants’ success caused lung, throat, and other cancers, as well as heart disease, stroke, emphysema, and other illnesses.  The defendants asked the court to dismiss the case on the ground that the plaintiffs did not have standing to sue.  Do the Blues have standing in this case?  Why or why not?  [Blue Cross and Blue Shield of New Jersey, Inc. v. Philip Morris, Inc., 36 F.Supp.2d 560 (E.D.N.Y. 1999)]

2–5. E-Jurisdiction.  American Business Financial Services, Inc. (ABFI), a Pennsylvania firm, sells and services loans to businesses and consumers. First Union National Bank, with its principal place of business in North Carolina, provides banking services. Alan Boyer, an employee of First Union, lives in North Carolina and has never been to Pennsylvania. In the course of his employment, Boyer learned that the bank was going to extend a $150 million line of credit to ABFI. Boyer then attempted to manipulate the stock price of ABFI for personal gain by sending disparaging e-mails to ABFI’s independent auditors in Pennsylvania. Boyer also posted negative statements about ABFI and its management on a Yahoo bulletin board. ABFI filed a suit in a Pennsylvania state court against Boyer, First Union, and others, alleging wrongful interference with a contractual relationship, among other things. Boyer filed a motion to dismiss the complaint for lack of personal jurisdiction. Could the court exercise jurisdiction over Boyer? Explain. [American Business Financial Services, Inc. v. First Union National Bank, __ A.2d __ (Pa.Comm.Pl. 2002)]
2–6. Arbitration. Alexander Little worked for Auto Stiegler, Inc., an automobile dealership in Los Angeles County, California, eventually becoming the service manager. While employed, Little signed an arbitration agreement that required the submission of all employment-related disputes to arbitration. The agreement also provided that any award over $50,000 could be appealed to a second arbitrator. Little was later demoted and terminated. Alleging that these actions were in retaliation for investigating and reporting warranty fraud and thus were in violation of public policy, Little filed a suit in a California state court against Auto Stiegler. The defendant filed a motion with the court to compel arbitration. Little responded that the arbitration agreement should not be enforced in part because the appeal provision was unfairly one sided. Is this provision enforceable? Should the court grant Auto Stiegler’s motion? Why or why not? [Little v. Auto Stiegler, Inc., 29 Cal.4th 1064, 63 P.3d 979, 130 Cal.Rptr.2d 892 (2003)]

2–7. Jurisdiction. KaZaA BV was a company formed under the laws of the Netherlands. KaZaA distributed KaZaA Media Desktop (KMD) software, which enabled users to exchange, via a peer-to-peer transfer network, digital media, including movies and music. KaZaA also operated the KaZaA.com Web site, through which it distributed the KMD software to millions of California residents and other users. Metro-Goldwyn-Mayer Studios, Inc., and other parties in the entertainment industries based in California filed a suit in a federal district court against KaZaA and others, alleging copyright infringement. KaZaA filed a counterclaim, but while legal action was pending, the firm passed its assets and its Web site to Sharman Networks, Ltd., a company organized under the laws of Vanuatu (an island republic east of Australia) and doing business principally in Australia. Sharman explicitly disclaimed the assumption of any of KaZaA’s liabilities. When the plaintiffs added Sharman as a defendant, Sharman filed a motion to dismiss on the ground that the court did not have jurisdiction. Would it be fair to subject Sharman to suit in this case? Explain. [Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 243 F.Supp.2d.1073 (C.D.Cal. 2003)]

2–8. Standing to Sue. Michael and Karla Covington live in Jefferson County, Idaho. When they bought their home, a gravel pit was across the street. In 1995, the county converted the pit to a landfill. Under the county’s operation, the landfill accepted major appliances, household garbage, spilled grain, grass clippings, straw, manure, animal carcasses, containers with hazardous content warnings, leaking car batteries, and waste oil, among other things. The deposits were often left uncovered, attracting insects and other scavengers and contaminating the groundwater. Fires broke out, including at least one started by an intruder who entered the property through an unlocked gate. The Covingtons complained to the state, which inspected the landfill, but no changes were made to address their concerns. Finally, the Covingtons filed a suit in a federal district court against the county and the state, charging violations of federal environmental laws. Those laws were designed to minimize the risks of injuries from fires, scavengers, groundwater contamination, and other pollution dangers. Did the Covingtons have standing to sue? What principles apply? Explain. [Covington v. Jefferson County, 358 F.3d 626 (9th Cir. 2004)]
2–9. Arbitration. Kathleen Lowden sued cellular phone company T-Mobile USA, Inc., contending that its service agreements were not enforceable under Washington state law. Lowden moved to create a class-action lawsuit, in which her claims would extend to similarly affected customers. She contended that T-Mobile had improperly charged her fees beyond the advertised price of service and charged her for roaming calls that should not have been classified as roaming. T-Mobile moved to force arbitration in accordance with provisions that were clearly set forth in the service agreement. The agreement also specified that no class-action lawsuit could be brought, so T-Mobile asked the court to dismiss the class-action request. Was T-Mobile correct that Lowden’s only course of action would be to file for arbitration personally? Explain. [Lowden v. T-Mobile USA, Inc., 512 F.3d 1213 (9th Cir. 2008)]
2-10. Jurisdiction. Independence Plating Corp. (IPC) of New Jersey provides anodizing services. It does not advertise or otherwise solicit business in North Carolina.  Southern Prestige Industries, Inc., a North Carolina firm, contracted with IPC to ship parts from North Carolina to New Jersey for anodizing. After thirty-two transactions, Southern Prestige filed a suit in a North Carolina state court against IPC, alleging breach of contract. Can the court exercise jurisdiction? Explain. [Southern Prestige Industries, Inc. v. Independence Plating Corp., __ N.C.App. __, 690 S.E.2d 768 (2010)]
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